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Immigration and La Commission de |'immigration 
Refugee Board et du statut de réfugié 
of Canada du Canada 


Ottawa, Canada 
K1A OK1 


March, 1990 


The Honourable Barbara McDougall, P.C., M.P. 
Minister of Employment and Immigration 

House of Commons 

Ottawa, Ontario 


KIA 0A6 


Dear Mrs. McDougall: 


It is my pleasure to submit to you, pursuant to section 66 of the [mmigra- 
tion Act, the first Annual Report of the Immigration and Refugee Board, covering 
the period from January 1, 1989 to December 31, 1989. 


Yours sincerely, 


R.G.L. Fairweather 
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Normand Longchamps 
Bamboté Makombo 
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Liliane Poiré 

Denyse Raymond 

Louise Raymond 

Renuka Sahay (part-time) 
Mimi Séguin-Grace 
Michel M.J. Shore 
Bernard Sivak 

Antoine Tchipeff 
Raymond Terrillon 
Francine Veilleux (part-time ) 
Raymond ven der Buhs 
Marie Vo 

Marcel Whissel 

Dorothy Abike Wills 
Sharon Wolfe 


Members, Immigration Appeal Division 
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Edna M. Chambers 
Joan Gillanders 
Jean MacLeod 
Nirmal Singh 

Des R. Verma 
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Helen M. Arpin 
Beverly J. Rayburn 


Toronto 


Paul A. Ariemma 
Sandi Bell 
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William Fatsis 

Irvin H. Sherman 
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Errol W.A. Townshend 
John Weisdorf 
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Backlog Subdivision 


Vancouver 


Layne Daggett 
Narinder Dhir 
Patsy George 
Gordon King 


Toronto 
Roslyn Ahara (Coordinator) 


Antonia Accettola-Fuda 
Jacinto Almeida 
Lawrence Band 
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Lorne Allan Butchart 
Jorge A.P. Campos 

Fay Cole 
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Anne Grice 

Glenn Harewood 
Eunice Harker 
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Allan Kolyn 
Fred Kuntz 
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The Board deeply regrets the loss of two Members who died 
during the year: Thomas D. Warrington, Toronto CRDD; 
and William Esselmont, Vancouver CRDD. 


Executive Branch: 


Executive Director: 
Peter Harder 


A/Director, Legal Services: 


Gerald Stobo 
Director General, Operations, 


Policy and Planning: 
Jerry Robbins 


Regional Directors: 


Montreal: 
Pierre Bourget 


Toronto 
Dianne Bradley 


Winnipeg: 
John Stevenson 


Calgary: 
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Director General, Finance, 
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Terry R. Hickey 


Director, Documentation Centre: 


Graham Howell 


A/Director, Information Systems 


John Russell 
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Roy Gatland 


National Director of Operations 
(Backlog): 
Laurent Matte 
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The purpose of this first Annual Report 
of the Immigration and Refugee Board 
(IRB) is to acquaint Parliament with the 
results of the IRB’s first year of opera- 
tion. The Report will also outline the 
major issues as they affect Canada’s 
approach to dealing with Convention 
refugees in the international context. 

The IRB comprises two divisions: the 
Immigration Appeal Division (IAD) and 
the Convention Refugee Determination 
Division (CRDD). The Board’s respon- 
sibilities for dealing with appeals on 
immigration rulings are the purview of 
the Immigration Appeal Division. The 
Convention Refugee Determination 
Division deals with refugee determina- 
tion, the means through which claimants 
may seek to receive protection in accor- 
dance with the United Nations Conven- 
tion Relating to the Status of Refugees. 
Canada is a signatory to the 1951 
Geneva Convention and the 1967 
Protocol Relating to the Status of 
Refugees. 

In 1988, Parliament amended the 
Immigration Act, 1976 through Bill C-55 
to create the new Immigration and 
Refugee Board. The IRB replaced the 
Immigration Appeal Board whose roots 
date back to 1956 when it was formed 
as an advisory body to the then Depart- 
ment of Citizenship and Immigration. 
The purpose of the new legislation was 
to streamline the process of Convention 
refugee determination and restore 
national and international credibility to 
the manner in which Canada treats 
people claiming to be Convention 
refugees. 

The new process was required 
because the old Convention refugee 
determination system had collapsed 
under the weight of the number of 
people making claims. In recognizing 
the need for change, Parliament chose 
to combine the refugee determination 
process and the immigration appeal 
process into one organization. Just 
before the coming into force of the new 
legislation, the Minister of Employment 
and Immigration announced that the 
clearance of the 85,000 refugee cases 
backlogged under the previous system 
would also become a function of the new 
Board, in concert with Employment and 
Immigration Canada. 


IRB members are appointed, on good 
behaviour, by the Governor-in-Council. 
Under the Immigration Act, as amend- 
ed, the Convention Refugee Determina- 
tion Division (CRDD) of the IRB is 
responsible for ensuring that all refugee 
claimants are dealt with fairly and 
expeditiously and in a manner consistent 
with Canada’s humanitarian traditions 
and international obligations. 

The Immigration Appeal Division 
(IAD) is a court of record with all 
powers, rights and privileges accorded 
such a body, and has an official seal 
which is judicially noticed. The activities 
of the IAD, by statute, are directly 
related to decisions made within 
Employment and Immigration Canada 
and the Minister of Employment and 
Immigration is a party to actions taken 
before the IAD. Further, the Appeal 
Division of the IRB must adjudicate 
appeals by certain people who feel that 
decisions by Immigration Canada 
officials on sponsorship of family class 
members or removals are inconsistent 
with Canadian law and practice. 

With regard to those individuals who 
had made claims before December 31, 
1988, the CRDD is part of a panel which 
must determine whether there is a 
credible basis to these claims. 

These presented formidable 
challenges for the new Board, given that 
the new process was to be tested before 
the courts. There was also the need to 
ensure that it was consistent with inter- 
national practices and Canada’s global 
obligations. Furthermore, the IRB could 
not be certain what demands might be 
placed upon the new system because of 
international conditions and events 
beyond the control of Canada’s 
Parliament. 


Much progress has been made. Since 
January 1, 1989, most refugee claimants 
entering Canada have been able to move 
through the process within six months of 
making their initial claim — a significant 
improvement from a year earlier. Claims 
from nations not generally known to be 
refugee-producing countries have 
declined dramatically. Those from 
countries in which civil strife or human 
rights violations are rampant consume 
the highest percentage of the time of 
Refugee Division Members. This change 
accounts for the high acceptance rate of 
claimants over the year. 

The new Convention refugee deter- 
mination system has succeeded in 
ensuring that Canada is able to provide 
quick sanctuary to those who need our 
protection the most. It discourages those 
who would abuse the system as a means 
of circumventing this country’s immigra- 
tion laws and processes. In that respect, 
it has achieved the mandate which 
Parliament established under Bill C-55. 

However, there are problems 
emerging — problems resulting from use, 
rather than abuse. In structuring the 
new Immigration and Refugee Board, it 
was assumed that no more than 18,000 
Convention refugee claimants would 
apply on an annual basis. This has 
proved not to be the case. In fact, if 
projections based upon the last three 
months of 1989 continue, it is likely that 
the Refugee Division will be facing a 
caseload in excess of 36,000 claimants in 
1990. 

In anticipation of this caseload, the 
Refugee Division has moved to stream- 
line its processes at both the initial 
hearing and the full determination 
hearing by introducing a new expedited 
hearing process which is currently being 
tested in two regions. This expedited 
process is designed to make the proce- 
dure as efficient as possible, in terms of 
maximizing the ability of Refugee 
Division Members to determine cases, 
while ensuring that the rights of Conven- 
tion refugee claimants, under the law, 
are fully protected. 


To that end, the Board is coopera- 
ting with the Immigration section of the 
Canadian Bar Association where state- 
ments of claim, especially in claims from 
countries with known human rights 
violations, can be agreed to in advance 
of the hearing. This will allow those 
claims to move forward and be dealt 
with more expeditiously, increasing the 
number of claims that each Member can 
deal with in the normal work cycle. 

It is too early to judge the effective- 
ness of the pilot projects currently 
underway. It is anticipated that these 
changes will ensure that the number 
of cases pending will not increase be- 
yond the ability of the Refugee Division 
to deal with them. The next report of 
the Immigration and Refugee Board will 
review the results of expedited 
processing. 
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1989 was a year of dramatic and extra- 
ordinary change around the world. Via 
the media, Canadians witnessed striking 
images of mass demonstrations and 
turmoil in China and Eastern Europe; of 
strife and violence in Lebanon, parts of 
Africa, and much of Central America. In 
each case, the upheaval sparked an 
exodus of people in search of safe haven. 
Other situations, not as widely covered 
in the press, spurred outflows of millions 
— fearful of the conditions existing within 
their own countries. 

In many other nations, governments 
proved themselves unable or unwilling 
to protect the fundamental human rights 
of their citizens — rights that are taken 
for granted by most Canadians. 

The international community is facing 
a challenge of major proportions in 
responding to the people who are seek- 
ing refugee status in the western world. 
Canada and the United States are often 
countries of preferred destination. 

In Canada, over 21,000 refugee 
claimants arrived from more than 
100 countries. Of this group, initial 
hearings were commenced for more 
than 13,500. Over half of these refugee 
claimants came from five countries: 
Lebanon, Sri Lanka, Somalia, Iran, 
and El Salvador. 

Human rights monitors and political 
observers agree that there is unlikely to 
be a significant decrease in the world 
refugee population in 1990, or in the 
number of claimants arriving on 
Canadian shores. 

Convention refugees are defined in 
the Immigration Act as people outside 
the country of alleged persecution who, 
because of a well-founded fear of perse- 
cution due to their race, religion, 
nationality, membership in a particular 
social group or political opinion, are 
unwilling or unable to return to their 
country of nationality or former 
habitual residence. 


This definition of a Convention 
refugee dictates how the IRB deals with 
all those making Convention refugee 
claims. In this context, all those fleeing 
persecution, from anywhere in the 
world, can make a claim in Canada and 
that claim will be considered in relation 
to the circumstances of the country 
involved and the particulars of each 
individual claimant. 

However, the definition of a Con- 
vention refugee does not deal with 
economic migrants, with those fleeing 
environmental conditions that have 
broken down a viable economic base or 
those seeking personal or political 
opportunities that are not available in 
their countries of origin. The United 
Nations High Commissioner for 
Refugees has estimated that there are 
about 15 million people worldwide who 
are of concern to his office. There are 
many millions more fleeing economic, 
environmental or other circumstances 
quite beyond their control. 

It is not that the definition of a 
Convention refugee must change. Until 
the world and individual countries are 
at peace with themselves, there will 
continue to be refugees who meet the 
Convention criteria. Canada and other 
countries will continue to give sanctuary 
to such people who are fleeing oppres- 
sion. 

However, the future challenge for 
Canada and other countries is to 
develop processes and policies, outside 
of the Convention refugee determination 
system, to deal with the millions who 
desire the economic and social opportu- 
nities that western society represents. 
These are not issues that the Immigra- 
tion and Refugee Board can resolve; 
these are issues that the people of 
Canada must decide upon, through 
their political institutions. 

Finding durable solutions and solving 
the root causes of flight requires close 
international cooperation and cannot be 
achieved by any single country or system 
in the short term. In the meantime, it is 
imperative that Canada, along with 
other like-minded states, continue its 
tradition of generosity and compassion 
towards refugees. 


THE 
CONVENTION 
REFUGEE 
DETERMINATION 
DIVISION 


The Role of the Division 


Before January 1, 1989, refugee deter- 
mination in Canada was a prerogative of 
the Minister of Employment and Immi- 
gration, acting upon the advice of an 
advisory body, the Refugee Status 
Advisory Committee (RSAC). Under the 
amended Immigration Act, the RSAC 
ceased to exist and the Convention 
Refugee Determination Division (CRDD) 
of the IRB assumed responsibility for 
adjudicating refugee claims in Canada. 

The CRDD is an independent quasi- 
judicial body. It has jurisdiction to 
determine whether refugee claimants in 
Canada who are eligible for considera- 
tion and have a credible basis for their 
claims are Convention refugees as 
defined in the legislation. The CRDD 
also hears applications by the Minister 
of Employment and Immigration 
respecting cessation of refugee status on 
the grounds of fraud, misrepresentation, 
or the concealment of material facts as 
well as ministerial applications to recon- 
sider and vacate earlier determinations. 

The Members of the CRDD have the 
powers of a commissioner as defined in 
Part I of the Inquiries Act, including the 
power to summon and examine wit- 
nesses, issue commissions or requests for 
the taking of evidence in Canada, 
administer oaths, and engage services 
required for full and proper hearings. 
The operations of the CRDD are 
governed by rules of procedure, 
approved by the Governor-in-Council, 
which flow from the statutory provisions 
of the Immigration Act. 

Legislation provides that the CRDD 
be composed of up to 65 full-time 
permanent Members with full- and part- 
time temporary Members to be named as 
the workload requires. CRDD Members 
serve, during good behaviour, for 
renewable terms of up to five years; 
temporary Members for renewable 
terms not exceeding two years. 


The Refugee Determination Process 


Refugee determination is a two-stage 
process consisting of an initial hearing 
and a full hearing. At the initial hearing, 
a Canada Immigration Adjudicator and 
a CRDD Member consider the eligibility 
of the Convention refugee claimant and 
the evidence that establishes whether the 
claim has some credible basis. Ineligible 
persons are those recognized as Con- 
vention refugees in another country, 
previously rejected claimants not out of 
Canada for more than 90 days, persons 
convicted of serious crimes and known 
war criminals and security threats. The 
legislation provides for a safe third 
country list. However, at this time, the 
Government has chosen not to imple- 
ment this provision. 

At initial hearings, it requires only 
one of the two panel members, using a 
low threshold test, to deem that the 
claim has some credible basis for the 
claimant to move to the second stage of 
the determination process. However, 
both must agree that there is no credible 
basis for the claimant to be rejected. 

At the full hearing, the CRDD alone is 
responsible for determining the claim. 
This hearing takes place before a two- 
person panel, which is composed of 
CRDD Members. 

During this hearing, the panel reviews 
the evidence presented by the claimant 
in relation to known conditions in the 
claimant’s country of origin. Again, only 
one Member needs to agree that the 
claimant’s circumstances fit the 
definition of a Convention refugee for 
the claim to be allowed. The hearing is 
non-adversarial except in rare cases 
where the Minister chooses to partici- 
pate. If the claim is allowed, the person 
is determined to be a Convention 
refugee. 

Throughout the process, claimants 
are entitled to counsel, enjoy the protec- 
tion of the Charter of Rights and Free- 
doms and may apply for leave to appeal 
adverse decisions to the Federal Court 
of Canada. Interpreters are provided 
for all hearings in which they are 
required. 
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Full Hearings Completed The Year In Review 


A total of 13,537 Convention refugee 
claims were opened at initial hearings 
during the period January 1 — December 
31, 1989. Of these cases, 12,690 were 
concluded during the year with 11,798 
(93%) referred from the initial hearing 
to a full hearing, 550 rejected on the test 
of credible basis, 20 rejected on the test 
of eligibility and 322 withdrawn or 
abandoned. 

At the second stage, 7,113 full hear- 
ings were initiated and 6,475 were 
completed. By December 31, 5,306 
decisions were rendered by the CRDD of 
which 4,744 (88%) confirmed refugee 
status and 562 (10.5%) denied refugee 
status. An additional 70 (1.5%) claims 
were withdrawn or abandoned. The 
tables show the growth in full hearings 
completed, as well as the regional break- 
down of claims. 

The overall effect of cases conclu- 
sively dealt with from both initial and 
Jan.-  April- July - full hearings results in 76% accepted, 
March June Sept. _ Dec. 18% rejected, and 6% abandoned or 
withdrawn. 
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When the Immigration and Refugee 
Board was established, no one could 
have predicted the high percentage of 
claimants which would be accepted. The 
reason for the high level of acceptance is 
related to the dramatic change in the 
countries of origin of the majority of the 
claimants since January 1, 1989. Most 
came from 10 countries: Somalia, 

Sri Lanka, Lebanon, Iran, El Salvador, 
China, Czechoslovakia, Poland, 
Guatemala, and Iraq. 

Under the previous system, almost 
70 per cent of claimants were rejected. 
During the final years of that system, 
significant numbers of claimants entered 
Canada from countries not noted for 
civil rights problems or internal strife, 
20,000 of them from Portugal and 
Trinidad and Tobago. 


Overall Acceptance Rates 


No. of 
Claimants* 


Percentage 
Accepted 


Somalia 


Sri Lanka 1059 

Chile 58 

Iran 474 

Romania 56 86 
Ethiopia 83 83 
Bangladesh 60 83 
Lebanon 960 82 
El Salvador 444 81 
Guatemala 115 80 
Iraq 99 80 
Czechoslovakia 168 74 
Nicaragua 58 67 
China ya bs 61 
Pakistan 118 61 
Poland 220 51 
Argentina 62 29 
Ghana 90 

India 75 

Jamaica 


Trinidad 


*Figures represent total number of cases 
concluded at initial and full hearing stages, 
including withdrawn cases. 


Issues Affecting the Division 


One of the major issues affecting the 
Convention Refugee Determination 
Division at the end of the year is the 
significant increase in the number of 
people who have been entering Canada 
to claim refugee status. The Division 
was provided with staff and resources 
sufficient to deal with an anticipated 
18,000 claims being initiated during the 
year, an average of 1,500 per month, 
leading to an expected 7,200 claims for 
a full determination. 

However, since October, new claim- 
ants have averaged 3,000 per month. If 
this trend continues throughout 1990, 
the Division will face a caseload double 
what was originally anticipated. The 
result of this increase in 1989 was that 
by year end some 8,000 refugee claims 
were still pending — that is, they had not 
yet been scheduled for an initial 
hearing. 

Compounding this challenge is the 
fact that the majority of refugee claim- 
ants entering Canada during 1989 had a 
legitimate claim to Convention refugee 
determination. This has produced a case 
load — particularly at the full hearing 
level — that was not anticipated and for 
which the CRDD was not equipped. 

To deal with this issue, the Immigra- 
tion and Refugee Board has moved to 
amend its administrative processes in 
order to maximize the efficient use of the 
resources at its disposal. These include 
establishing seven additional hearing 
rooms in Toronto and five more in 
Montreal, along with more effective 
booking of hearing rooms to ensure full 
utilization. 

At the same time, the IRB has exam- 
ined carefully the hearing process itself 
to see if it can be made more expeditious 
while ensuring quality and fairness at 
the full hearing. This detailed review 
has resulted in the development of an 
expedited process being piloted in 
consultation with the Immigration 
section of the Canadian Bar Association. 
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Since approximately 60 per cent of 
claims originate from five countries and 
those countries are internationally- 
known as refugee producing centres, it 
should be expected that a large propor- 
tion of the claims from those countries 
could be dealt with more quickly. 

Teams of Refugee Hearing Officers 
(RHOs) review files from this pool of 
claims, confer and agree with relevant 
counsel on the specifics of cases selected 
for the expedited process and then 
prepare statements of fact and law for 
review by a single CRDD Member. After 
reviewing the file, if the Member agrees 
to the expedited process, the Member 
will convene a pre-hearing meeting 
involving the claimant, the claimant’s 
counsel and the RHO. If the Member is 
satisfied the claim meets the Convention 
definition, refugee status will be granted 
at this meeting; if not, a full hearing 
before two Members will take place. 

This type of expedited process, being 
tested in a pilot project in Toronto and 
Montreal, will increase the number of 
claims that each member of the CRDD 
can review during the year, and help to 
ensure that the number of cases pending 
does not continue to grow beyond the 
CRDD’s ability to deal with them. 

There are a number of other mea- 
sures being explored by the Immigration 
and Refugee Board to ensure that it is 
able to keep up with the unanticipated 
case load. At this point, however, it is 
impossible to say whether these mea- 
sures will resolve the problems. The 
resolution of this issue will be examined 
in the next annual report. 


Privacy Versus the Public’s 


Need To Know 


It is an ancient principle of our legal 
system that hearings affecting an indi- 
vidual’s rights should be public. It helps 
cuarantee that a person will get a fair 
trial. Furthermore, it is also important 
that the hearings appear, in the public’s 
eye, to be conducted fairly. 

However, there are cases where other 
values must prevail. That is the situ- 
ation, for example, with hearings 
conducted by the Convention Refugee 
Determination Division, which, as a 
general rule, are held in camera. The 
Immigration Act recognizes that harm 
could come to claimants or their families 
because of evidence presented or 
exposed at an open hearing. This is why 
hearings before the Refugee Division are 
normally held behind closed doors. 

The Act does provide, however, that 
members of the public, including 
journalists, may apply to attend the 
hearings. If the claimant does not agree, 
then it is up to the Division to determine 
that the claimant’s family would not be 
harmed by opening up the proceedings 
to public scrutiny. 

Even closed hearings are not neces- 
sarily completely closed. The Act 
provides that any representative or 
agent of the United Nations High 
Commissioner for Refugees must be 
allowed to attend the proceedings as an 
observer, even if the claimant objects. 


THE 
IMMIGRATION 
APPEAL 
DIVISION 


The Role of the Division 


The Immigration Appeal Division (IAD) 
is an independent tribunal available to 
certain categories of people who have 
been denied entry to or ordered 
removed from Canada as well as to 
Canadian citizens and permanent 
residents whose relatives have been 
refused permanent residence in Canada 
by officials of Employment and 
Immigration Canada. 

The IAD consists of not more than 30 
permanent full-time Members and any 
number of temporary Members as 
required by workloads, operating out of 
four regional offices across Canada, in 
Montreal, Toronto, Winnipeg and 
Vancouver. The IAD administers its 
legal and statutory responsibilities 
under Part IV of the Immigration Act. 

Permanent residents of Canada or 
people holding valid returning resident 
permits who have been ordered removed 
from Canada (for reasons such as the 
commission of serious crimes) may 
appeal to the IAD on the grounds of law 
or fact and on the ground that, having 
regard to all circumstances of the case, 
they should not be removed from 
Canada. 

Canadian citizens or permanent 
residents of Canada who have sponsored 
applications for landing in Canada by 
members of the family class and have 
had those applications refused by an 
immigration officer or visa officer may 
appeal to the IAD on the grounds of fact 
or law or on the grounds there exist 
compassionate or humanitarian circum- 
stances that warrant the granting of 
special relief. 

The IAD disposes of such appeals by 
allowing them, dismissing them, or 
directing the execution of a removal 
order be set aside. Where the [AD 
directs that a removal order be stayed, 
it has the power to set and modify the 
terms and conditions for the person to 
remain in Canada. Where family class 
appeals are allowed, the Minister of 
Employment and Immigration must have 
the review of the application resumed by 
an immigration or visa officer. 


An appeal to the LAD is initiated by 
completing a Notice of Appeal and 
serving that document on an immigra- 
tion officer or the Immigration and 
Refugee Board. All cases brought to the 
IAD are dealt with in full public hear- 
ings with interpreters provided by the 
IAD. However, at the request of one of 
the parties to the appeal, the IAD may, 
at its discretion, order the hearing to be 
conducted in camera. Hearings involve 
the submission of written evidence, 
testimony from witnesses and the pre- 
sentation of legal arguments. The [AD is 
required to provide full written reasons 
for its decisions in all appeals by family 
class sponsors. Written reasons are 
provided only at the request of one of 
the parties in all other cases. 

The IAD is a court of record with the 
powers and privileges vested in a 
superior court of record, including the 
issuing of summonses, requiring pro- 
duction and examination of documents, 
administering oaths, and enforcing 
orders for the due exercise of its juris- 
diction. Decisions made by the [AD on 
appeals can be brought before the 
Federal Court of Appeal, with leave. 


The Year In Review 


The Immigration Appeal Division began 
operations on January 1, 1989 with a 
caseload of 1,335 appeals and related 
actions pending from December 31, 
1988. During the year, it received 

1,221 new cases of which 298 were 
appeals from removals, one was a 
Minister’s appeal, 658 were appeals 
from sponsors, 119 were decisions to 
stay the execution of removal orders, 
104 were motions, 40 were applications 
for review of stays of execution of 
removal orders, and one was an appeal 
from detention pending removal. Of 
these cases, 207 were withdrawn during 
the year, the majority of them in the 
family-class sponsor 

category. 

During the course of 1989, LAD 
Members heard a total of 1,145 cases 
and there were a total of 1,202 appeals 
and related actions pending at Decem- 
ber 31, 1989, of which 143 were waiting 
for records. 
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Of the cases determined under 
Section 72 (removal orders), 28 were 
allowed in law, 35 were allowed in 
equity, 85 were dismissed in law and 
equity, 91 were stayed, 13 were dis- 
missed for want of jurisdiction or 
prosecution, and 22 were abandoned or 
discontinued. 

Of the cases determined under 
Section 79 (family class sponsors), 284 
were allowed in law, 114 were allowed in 
equity, 192 were dismissed in law and 
equity, 65 were dismissed for want of 
jurisdiction or prosecution, and one was 
discontinued. 

In addition, the [AD Members dealt 
with a total of 509 “transitional” cases 
(which are applications for refugee 
determination presented to, but not 
completed by, the former Immigration 
Appeal Board). During the year, the 
IAD was able to conclude 304 (60%) 
with these results: 22% were accepted, 
63% were rejected, and 15% were 
withdrawn or abandoned. The remain- 
ing 205 transitional cases have been 
referred to the CRDD for disposition. 


Issues Affecting the Division 


The Immigration Appeal Board contin- - 


ued to operate until December 31, 1989 
in accordance with the transitional 
provisions contained in the amendments 
to the Immigration Act. As a result, 
decisions dealing with sponsorship 
appeals and appeals from removal 
orders were rendered by both the 
Immigration Appeal Board and the 
IRB’s Immigration Appeal Division 
during 1989. The Immigration Appeal 
Board also dealt with applications for 
the redetermination of Convention 
refugee claims in accordance with the 
transitional provisions. 

These transitional provisions faced 
challenges based on constitutional law 
and administrative law doctrine. 

In terms of sponsorship appeals, the 
Federal Court of Appeal decision in 
Kahlon, Darshan Singh and MEI 
(F.C.A. A-115-86) Mahoney, Stone, 
MacGuigan, February 6, 1989 had a 
significant effect on the [AD in 1989. 


The Federal Court of Appeal held that 
the hearing of an appeal by the Immi- 
gration Appeal Board is a hearing de 
novo in a broad sense. The Immigration 
Appeal Board, and accordingly the IAD, 
has jurisdiction to decide the appeal on 
the basis of the facts and the law existing 
at the time of the hearing before the 
Board. Thus, the [AD is entitled to take 
into consideration a change in the 
applicant’s circumstances or a change in 
the law when deciding an appeal from a 
sponsored application for permanent 
residence. 

In its jurisdiction over sponsorship 
appeals, the IAD is required to deter- 
mine whether a foreign marriage or 
adoption meets with the requirements 
of the Immigration Act and Regulations. 
This often involves an examination of 
the foreign law in question. 

In 1989, the IAD dealt with the effect 
of foreign declaratory judgments, 
particularly from India, tendered in 
evidence by appellants seeking to 
establish the validity of an adoption or 
marriage. The IAD has looked to the 
evidentiary weight to be given these 
documents in the context of each 
individual case (Atwal, Manjit Singh vs 
MEI [1AB 86-4205] and Burmi, Jogin- 
der Singh [IAB 88-35651]). 

In terms of appeals from removal 
orders, the IAD dealt with an appeal 
(Grewal, Gur Raj Singh vs MEI [IAB 
86-9106]), from a deportation order 
made against the appellant, who was 
convicted of shooting a Metropolitan 
Toronto police officer during a demon- 
stration. In determining whether to 
exercise its equitable jurisdiction, the 
Board examined the severity of the 
crime in light of the objectives of the 
Immigration Act. It concluded that, 
while there was some evidence that the 
appellant had rehabilitated himself, 
with regard to all the circumstances of 
the case the appellant had not shown 
sufficient reason why he should not be 
removed from Canada. 

During 1989, the IAD was also pre- 
sented with challenges to the provisions 
of the Immigration Act and Regulations 
based on the Canadian Charter of 
Rights and Freedoms. 


THE 
BACKLOG 
SUBDIVISION 


The Role of the Subdivision 


A special section of the Immigration and 
Refugee Board, the Backlog Sub- 
division, was established during 1989 to 
deal with those refugee claimants whose 
claims were received but not completed 
before January 1, 1989. A total of 50 
Members participate in Backlog deter- 
mination hearings in four offices across 
Canada (Toronto, Mississauga, 
Montreal and Vancouver) established 
for processing these claims, totalling 
some 85,000 that accumulated between 
May, 1986 and December, 1988. 

The role of the IRB’s Backlog Sub- 
division is to assist Employment and 
Immigration Canada to deal fairly and 
efficiently with these long-standing 
claims. Since the Backlog clearance 
program is under the direct control of 
Employment and Immigration Canada 
(EIC), the [IRB Members assigned to this 
process respond as required to hearings 


that are scheduled by EIC. 


The Backlog Clearance Process 


The role of Backlog Subdivision 
Members in the Backlog is to determine, 
for each claim, eligibility and a credible 
basis for refugee status consistent with 
the Convention definition. In this 
regard, two-person panels consisting of 
an Immigration Canada Adjudicator 
and a Backlog Member hear each claim 
and apply the test of credible basis. 

The hearing is essentially an adver- 
sarial process. The claimant and the 
Minister’s representative argue the 
merits of each claim and the two panel 
members decide whether or not the 
claimant is eligible and whether there is 
a credible basis for the claim. Each case 
is considered individually in relation to 
the particular circumstances of the 
claimants and the conditions that exist 
in their countries of origin. 

Only one member of the panel need 
decide in favour of the claimant in order 
for the claim to be determined to have 
a credible basis. At any point in this 
hearing process, the Minister’s 
representative, the Case Presenting 
Officer, may choose not to argue the 
facts of the claim. If this takes place, the 
claim will be determined in favour of the 
claimant, who can then apply for landed 
immigrant status. If the application for 


landing is refused, for such reasons as 
criminality or health, the claimant will 
go before the IRB for a full refugee 
determination. 

If a claim is denied at this stage, 
officials of Employment and Immigra- 
tion Canada review the case and apply 
humanitarian and compassionate 
criteria to the individual’s circum- 
stances. Where such grounds exist, the 
individual would be permitted to remain 
in Canada. 


The Year In Review 


Claimants in the Backlog process have 
been divided into five categories based 
generally upon the length of time they 
have been in Canada and how far 
their claims had proceeded before the 
new refugee determination system was 
brought into force. The primary coun- 
tries of origin of claimants in the 
backlog include Trinidad and Tobago, 
Sri Lanka, Iran, El Salvador, Portugal, 
Ghana, India, Nicaragua, Lebanon and 
Guatemala. 

Backlog cases are being heard in most 
major centres across the country. 


Issues Affecting the Subdivision 


The Backlog clearance program is 
making considerable progress despite 
being hampered by a number of serious 
problems in the early stages. Principal 
among these continues to be the formi- 
dable task of dealing fairly and compas- 
sionately with each of the 85,000 cases in 
the multi-stage process. But the IRB 
remains confident the backlog will be 
cleared up on schedule in a manner that 
is both humanitarian and efficient. 

The Backlog program is very impor- 
tant for the survival of the refugee 
determination process as a whole. The 
Minister’s announcement that the 
backlog would be dealt with case by case 
demonstrated that the Government was 
determined to protect the integrity of 
Canada’s refugee determination system. 
It also reassured those needing our 
protection that Canada would not 
abandon its obligation to protect future 
refugees by allowing current abusers to 
ignore our laws. 
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OPERATIONAL 
REVIEW 


Organization of the Board 


The Chairman is the chief executive 
officer of the Immigration and Refugee 
Board. The role of the Chairman is to 
oversee the management of the Board’s 
resources, ensure that the Board 
achieves the goals and objectives 
established for it under legislation and 
manage Board Members and support 
staff. 

The Convention Refugee Deter- 
mination Division and the Immigration 
Appeal Division are headed by Deputy 
Chairmen whose role it is to set and 
oversee performance and productivity 
standards, ensure philosophical and 
operational consistency and provide 
leadership in the conduct of hearings. 
Assistant Deputy Chairmen are located 
in each regional office, providing the 
required leadership to Members, 
allocating work and monitoring the 
performance of each office. The 
Assistant Deputy Chairman, Backlog 
Subdivision, reporting to the Chairman, 
is responsible for scheduling and 


monitoring the performance of those 
Members dealing with claims registered 
before January 1, 1989. 

The chief administrative officer is the 
Executive Director, who is responsible 
for implementing and managing the 
policies, systems and administrative 
processes essential for the Board to 
carry out its legislated responsibilities. 
In this regard, the Executive Director 
reports directly to the Chairman in 
terms of all administrative and opera- 
tional activities of the Board. 

Each of the five regional offices is 
headed by a Regional Director who 
reports to the National Office through 
the Director General, Operations, 
Policy and Planning. This individual 
provides direct support to the Assistant 
Deputy Chairmen in the regions as well 
as scheduling case loads to maximize the 
resources available. 


Administrative Organization Chart 
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The Role of Members 


The Members of the Immigration and 
Refugee Board represent the broad 
spectrum of Canada’s cultural and 
ethnic makeup. They have been drawn 
from a wide variety of sources including 
academia, ethnocultural groups, govern- 
ment institutions and non-profit organi- 
zations. They bring a proven interest in 
refugee and immigration issues and a 
broad background in administrative 
law, issues affecting refugees or 
Canadian jurisprudence. 

IAD Members analyze, interpret and 
apply legislation and case law after 
hearing argument from counsel. They 
make findings of fact after assessing 
evidence in terms of its credibility and 
trustworthiness. Members also weigh 
extenuating humanitarian and com- 
passionate considerations. Finally, 
Members are expected to make reasoned 
decisions and are required to provide 
concise reasons in a timely fashion that 
express clearly the rationale for the 
decisions. 

CRDD Members, in conducting 
hearings,weigh facts, respond to sub- 
missions by counsel, assess credibility 
and make reasoned decisions in an 
environment where subjective opinion 
often outweighs objective data — but 
where these determinations must be 
made within legal constraints. In making 
decisions about Convention refugee 
claims, CRDD Members must be able to 
interpret the law, apply relevant 
precedents and accurately apply the 
definition of a Convention refugee as 
provided in the Immigration Act. 

This requires not only impartiality 
but also a high level of sensitivity to and 
understanding of the circumstances 
affecting refugees and minority groups 
around the world. 


The Role of Refugee Hearing Officers 


Refugee Division Members at full hear- 
ings are assisted by Refugee Hearing 
Officers (RHOs) whose role it is to 
ensure that all available and relevant 
evidence is placed before the hearing 
panel. RHOs are neutral participants in 
the determination process. Their role is 
to question claimants and witnesses to 
ensure that all relevant facts are 
presented to the panel, and then to 
provide, upon request, a full summation 
of the evidential, legal, and factual 
matters related to the disposition of the 
claim. 


Training 


Given the important and sensitive 
nature of the IRB’s work, Members and 
RHOs are required to complete 
extensive training programs. A total of 
295 participants have been trained since 
September, 1988. Programs include 
presentations from Amnesty Inter- 
national, the United Nations High 
Commissioner for Refugees (UNHCR), 
Canadian journalists from both English 
and French newspapers, and a variety 
of experts on refugee and immigration 
issues. Members and RHOs are 
thoroughly briefed on the definition of a 
Convention refugee, the independence 
of decision makers, the art of cross- 
examination in a non-adversarial 
setting, evidence, and credibility. 

Training ensures that national 
standards are maintained, in terms of 
the conduct of hearings, and that 
decisions are rendered fairly and 
efficiently across the country. While all 
members undergo an extensive training 
program before hearing any cases, the 
also undertake region-specific refresher 
training on changing local problems and 
issues. 
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The training for CRDD Members and 
RHOs goes beyond these areas, how- 
ever, to include the current conditions 
in the countries from which refugee 
claimants have fled — the political, social 
and cultural circumstances which could 
lie at the basis of individual claims for 
refugee status. They also learn the 
application of the Convention refugee 
definition, evidence and credibility and 
administrative law and procedure. As 
specific refugee issues surface, special 
seminars are held to update Members on 
the results of research into those issues 
and circumstances. 


The Documentation Centre 


The Immigration and Refugee Board 
Documentation Centre (IRBDC) exists 
to meet the information needs of both 
the Convention Refugee Determination 
Division and the Immigration Appeal 
Division. 

In an effort to contribute to good 
decision-making, the IRBDC is open and 
accessible to the public, and responds to 
specific queries on refugee matters from 
interested parties, including federal and 
provincial parliamentarians, non- 
governmental organizations and uni- 
versities. In addition, the Documenta- 
tion Centre serves as a public affairs 
and education resource on refugees, 
human rights and migration matters. 
The IRBDC is committed to the 
principle that comprehensive, objective, 
current, and trustworthy documentation 
is the foundation upon which good 
decisions are based. 


The Information Request Unit re- 
sponds to specific questions asked by 
those involved in the refugee determina- 
tion process and other interested par- 
ties. In 1989, the Documentation Centre 
at headquarters provided responses to 
over 3,000 information requests. From 
the introduction of the service in 
January, the number of monthly 
information requests received and 
answered climbed from 111 to a high of 
over 500 in November. Hundreds more 
requests were answered in the Docu- 
mentation Centres located in Montreal, 
Toronto, Winnipeg, Calgary, and 
Vancouver. 

Complementing the information 
request service are the Documentation 
Centre’s Country Profiles, Issue Papers, 
Information Packages and Overviews. 
During its first year, the Documentation 
Centre produced more than 40 reports 
on the situations in countries of origin 
of refugee claimants to Canada. These 
covered a range of themes including 
political, economic and human rights 
conditions. 

In selecting topics, the Documentation 
Centre has endeavoured to reflect 
Canada’s refugee experience. Subjects 
are determined through the analysis of 
statistics of arrivals and close monitor- 
ing of the news media, periodicals, 
NGO reports, and the Documentation 
Centre’s responses to information 
requests. 

Two new documents will be intro- 
duced in 1990. The Update to the 
Country Profile will aim to inform 
readers about major developments 
which have occurred in a country since 
the publication of the Documentation 
Centre’s latest report. The Cultural 
Profile will concentrate on socio- 
anthropological issues, portraying the 
cultural traditions unique to certain 
countries and groups. This information 
will better prepare decision-makers to 
interpret and understand claimants’ 
testimonies. 


The Regional Documentation Centres 
offer basic reference texts and a variety 
of journals and newspapers for use by 
Members, IRB staff, and the public. 
Country files containing press clippings 
also form an integral part of their 
holdings. 

The Resource Centre at headquarters 
offers a more extensive selection of 
human rights documentation and 
country specific information in the form 
of monographs, periodicals, videotapes, 
and microfiches. 

By the end of 1989, the Documenta- 
tion Centre had gained access to several 
international on-line databases which 
are consulted daily for information 
needed for documents and responses to 
information requests. These databases 
provide a wide variety of English and 
French data in headline and full text 
form. 

Throughout 1989, the Documentation 
Centre took a prominent role in out- 
reach activities and plans to expand 
upon this momentum in 1990. A 
speaker’s forum, called “Perspectives” 
was coordinated and videotaped by the 
IRBDC to provide current information 
to decision-makers and the community 
at large on the situation in countries 
abroad. Among those invited to speak 
were human rights workers, refugees 
and academics. 


Communications Services 


The Public Affairs Section of the IRBDC 
is responsible for providing a wide range 
of communications services in support of 
IRB operations, from speeches, 
brochures and information for the 
media to the production of this Annual 
Report. 

The Public Affairs unit furnishes 
information to the Board’s many client 
groups, as well as to the general public 
and the national and regional media. In 
1989, particular emphasis was placed on 
IRB communications in an effort to 
improve understanding of the goals and 
operational procedures of the new 
determination system. 


During the year, the Public Affairs 
Section produced brochures outlining 
the new refugee determination process 
and the Backlog determination process. 
Demand for these publications has been 
extremely heavy: more than 35,000 
copies have been distributed. 

A video produced by Public Affairs, 
“Ana’s Story,” is a dramatized 
description of Canada’s new refugee 
determination process, told through the 
experiences of an actual claimant. 

As well as issuing regular statistical 
reports on the movement of claimants 
through the IRB process, the Public 
Affairs section also endeavors to keep 
the media well informed on develop- 
ments in refugee policy. Seminars for 
journalists were conducted in Ottawa 
and Toronto. At the same time, Public 
Affairs monitors media coverage and 
seeks to keep Members and officials 
abreast of media interest in the IRB and 
refugee issues generally. 

Public Affairs helped to mount a 
series of public meetings across Canada 
explaining the workings of the Backlog 
clearance program. Several thousand 
concerned individuals attended these 
sessions. 

The Public Affairs Section also works 
in support of IRB Members who are 
engaged in community outreach 
activities, speaking about refugee issues 
in their free time. 

To assist in internal communications, 
Public Affairs developed and launched 
a newsletter, Rapport, which keeps 
Members and staff informed in a lively, 
informal way on matters of common 
interest, whether professional or social. 
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Legal Services 


Legal Services of the Immigration and 
Refugee Board provides advice on a 
variety of matters to Board Members 
and staff. 

Legal advisers provide written or oral 
opinions on legal issues that have been 
raised during the hearing process, where 
panel members so request. They may 
undertake research and offer opinions 
which may be adopted or rejected by 
individual Members responsible for a 
specific case. In this context, the legal 
advisers function as researchers in 
support of the concerns of Members 
seized with particular cases. 

Legal advisers also provide Members 
with relevant interpretations of legisla- 
tive provisions. In this context, they may 
conduct research into areas of the law 
that are of relevance to the jurisdiction 
of the IRB and become involved in 
drafting rules of procedure affecting the 
IRB and Board Members. The legal 
advisers are expected to provide what- 
ever legal assistance a panel may require 
according to the complexities of any 
given case and the issues which require 
resolution. 

Written reasons for decision by IRB 
Members are reviewed in preliminary 
draft form by the legal advisers, who 
may draw to the attention of Members 
the issues that have to be dealt with, the 
form to be achieved, as well as the 
relevant law, Board precedents and 
other jurisprudence. This process 
ensures that decisions which depart 
from precedent are made in full knowl- 
edge of the state of the law. Panels are 
free to adopt or reject legal comments 
and suggestions. 


Members of Legal Services attend 
meetings of the Board and participate in 
the discussions. They are also involved 
in the drafting of rules of procedure 
affecting the IRB and Board Members. 

Legal advisers compile and maintain 
a Precedent Index of the IRB’s juris- 
prudence and relevant decisions of 
courts for the use of Members, staff and 
the general public. 

Legal advisers are also directly 
involved in the organization and pre- 
sentation of training sessions for Board 
Members and staff. 


IRB 
RESOURCE 
SUMMARY 


1989/90 Fiscal Year 


Authorized Person-Years* Operating Budget 
Main Estimates 409 $42,297,000 
Supplementary 84 $10,643 ,000 
Estimates** 
TOTAL 493 $52,940,000 
Notes: 


*Person-year figures exclude members (Governor-in-Council appointees) since 
these person-years are not controlled by Treasury Board. 


**Supplementary Estimates were required in 1989/90 due to workload increases 
resulting from the implementation of the new refugee determination process in 
January, 1989 and from a higher than anticipated volume of refugee claimants. 
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The purpose of this Annual Report of 
the Immigration and Refugee Board 
(IRB) is to inform Parliament of the 
results of the IRB’s second year and 
provide details of the trends and issues 
affecting its operation. 

The IRB comprises two divisions and 
one subdivision: the Immigration Appeal 
Division (IAD), the Convention Refugee 
Determination Division (CRDD) and the 
Backlog Subdivision. The Board’s 
responsibilities for dealing with appeals 
from certain immigration rulings are the 
purview of the Immigration Appeal 
Division. The Convention Refugee 
Determination Division deals with how 
people entering Canada may claim 
refugee status in accordance with 
the Immigration Act, part of which 
incorporates the definition of a 
Convention refugee set out in the United 
Nations Convention Relating to the 
Status of Refugees, to which Canada 
is a signatory. The Backlog Subdivision 
is a special group within the CRDD 
dedicated to determining claims of 
people who had claimed refugee status in 
Canada before January 1, 1989, the date 
on which the new refugee determination 
process came into effect. 


A Year of Refining and Improving 


The year 1989 offered great challenges 
for the IRB as the organization first 
undertook its new responsibilities, 
particularly with regard to the 
implementation of the new two-stage 
refugee determination system. The year 
1990 can be characterized as one of 
change as the IRB faced an annual 
caseload double that originally 
anticipated when the Board was first 
established. In order to deal with that 
caseload, Treasury Board, through the 
Supplementary Estimates, increased the 
financial resources available to the IRB. 
In addition, 55 more Members were 
appointed to the Board. These 
resource increases permitted the IRB 
to reorganize the CRDD’s Toronto 
operations and expand its hearing 
facilities in other regions in order to 
accommodate the significant workload. 


A number of changes, initiated as 
pilot projects in 1989, were implemented 
across the Convention Refugee 
Determination Division, with the 
cooperation of CEIC. These included, 
at the initial hearing stage, a simplified 
inquiry process which allowed claims 
uncontested by Immigration Canada to 
proceed to the full hearing level without 
the necessity of scheduling the initial 
hearing and having the claimant appear 
before an Immigration Canada 
Adjudicator and IRB Member. 

At the full hearing level, an expedited 
refugee determination process has been 
implemented for straightforward cases 
involving claimants from countries 
with well-documented human rights 
violations. After reviewing such a claim 
and meeting with both claimant and 
counsel, a Refugee Hearing Officer may 
recommend that the claim be processed 
by a single CRDD Member rather than 
through a normal hearing before a 
two-Member panel. The Member then 
examines the claim and, if satisfied that 
a positive determination should be 
made, proceeds to a hearing where the 
claimant is granted refugee status. 

As a result of the new resources and 
procedures, the Convention Refugee 
Determination Division has substantially 
increased its ability to deal with its 
caseload. In fact, the IRB has 
established a target goal of 3,000 claims 
per month, half under the expedited 
process and the other half through the 
usual conventional two-Member panel. 
At the end of 1990, this goal had been 
substantially achieved in Montreal and 
one of the Toronto offices. With the 
opening of the second Toronto office 
with its new facilities in January 1991, it 
is expected that the CRDD will meet the 
3,000 cases per month goal within a few 
months. 


A Year of Reviews 


During the year, the Immigration and 
Refugee Board (particularly the 
Convention Refugee Determination 
Division) came under the scrutiny of the 
Auditor General. Although the Auditor 
General’s report expressed concern with 
the increasing number of cases pending 
because of the high caseload, it was also 
supportive of the measures that the IRB 
had instituted to overcome the problem. 

The Report was also concerned with 
the fact that Immigration Canada was 
not removing a significant number of 
people whose claims for refugee status 
had been rejected. This is a concern 
shared by the IRB since only with 
removals will the system be a deterrent 
to people without bona fide refugee 
claims. As the Chairman stated in his 
testimony before the House of Commons 
Standing Committee on Labour, 
Employment and Immigration, the 
speedy removal of unsuccessful claimants 
is an essential ingredient of the entire 
refugee determination process. 

The Law Reform Commission 
undertook a review of the processes and 
procedures of the Convention Refugee 
Determination Division. Although its 
report had not been released by the end 
of the year, the purpose of the review 
was to suggest process changes to simplify 
and streamline procedures consistent 
with protecting the rights of claimants 
and ensuring fairness under the system. 

The Canadian Bar Association Report 
on the Independence of Federal Agencies 
and Tribunals was released in September 
of 1990. While focusing primarily on 
issues relating to the independence of 
decision makers, the Report also 
discussed the creation of an 
administrative agency superstructure to 
administer such matters as member 
discipline, prescreening of appointments 
and education. The IRB is now analyzing 
a number of the issues raised by the 
Report in the context of its own 
responsibilities and programs. 

During the year, the Chairman also 
appeared before the House of Commons 
Immigration Committee to outline the 
IRB’s progress and explain the need for 
additional resources. 


A Year of Understanding 


The year can also be characterized 
as a year in which the new refugee 
determination system was accorded 
higher public understanding, both in 
Canada and abroad. In Canada, 
commentary from media, the legal 
community and refugee support 
organizations was much more positive 
than in 1989 as the system became better 
known and more established and as the 
results became clear. International 
experts have also expressed very positive 
attitudes towards Canadian refugee 
determination and some countries are 
looking to the Canadian experience in 
developing or refining their own systems. 
For example, the United States has 
called upon the Immigration and 
Refugee Board for assistance in 
establishing its new refugee information 
resource centre utilizing the IRB 
Documentation Centre as the model. 
The Office of the United Nations High 
Commissioner for Refugees (UNHCR) 
has also decided to reduce its level of 
involvement in the Canadian process. 
While the impetus for this measure 
arises because of UNHCR financial 
constraints, it is reflective of the 
UNHCR’s general satisfaction with how 
refugee determination is functioning in 
Canada. 


The Future 


A number of issues continue to require 
resolution in order to achieve maximum 
efficiency and utilization of Board 
resources. Chief among them, for the 
Convention Refugee Determination 
Division and, to some extent, the 
Backlog Subdivision, is resolving the 
scheduling problems that have caused 
unacceptable delays. While it continues 
to streamline internal processes, the [IRB 
will also be working closely with the legal 
community to examine the reasons for 
the unprecedented number of requests 
for adjournments and postponements. 
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Through the simplified inquiry and 
expedited processes, the IRB will also be 
working more closely with Immigration 
Canada to eliminate time-consuming 
hearing procedures which result in 
claims being conceded by Case 
Presenting Officers. 

It will be difficult for the backlog 
clearance program to complete the task 
of dealing with all the pre-January 1989 
claims by the original deadline 
established for it. While the Board 
cannot directly influence the course of 
that program, it remains committed to 
dealing fairly and expeditiously with 
claims brought forward to it. However, 
if the program does not achieve its 
objectives, it could result in a substantial 
impact on the current determination 
system, particularly if it results in 
sending abroad a signal that Canada is 
not serious about bogus claims for 
refugee status. This could produce a 
substantial increase in the number of 
claimants entering the country annually, 
making it more difficult for the CRDD to 
handle the caseload. 

In the international context, little has 
changed in terms of the ‘push’ factors 
forcing economic migrants and other 
non-Convention ‘refugees’ to seek 
asylum in other countries. Nor is there 
any decrease in the ‘pull’ factors that 
make western countries, particularly 
Canada and the United States, attractive 
as places to seek a new life. 


The principal factor limiting the abuse 
of the refugee determination system (eg: 
to circumvent immigration procedures) 
is the removal from Canada of people 
determined not to be genuine refugees or 
otherwise qualified to remain in the 
country under humanitarian and 
compassionate grounds. There will be 
little deterrence if removals are not 
carried out in accordance with the 
relevant provisions of the Immigration 
Act. This could further impact the 
ability of the CRDD to treat genuine 
refugees fairly and humanely should 
demands on the refugee determination 
system continue to grow. 


A Goal for the New Year 


For 1991, the Immigration and Refugee 
Board has established as its goal the 
completion of all full hearings within 90 
days of their being referred to the 
Convention Refugee Determination 
Division. With the new Toronto facilities 
starting to deal with claims in 1991 and 
the procedural changes now underway 
and contemplated, it is anticipated that 
this goal will be achieved by summer. 


THE 


INTERNATIONAL 
CONTEXT 


The year 1990 saw many dramatic 
developments affecting the international 
community. Governments fell; conflicts 
continued on every continent; 
democratization swept the nations of 
Eastern Europe: and the numbers of 
people seeking refuge in other nations 
continued at a high level. Canada’s 
refugee determination system was put to 
the test as events around the world 
brought many of the world’s displaced 
people to our shores. While recent world 
attention has focused on events in the 
Persian Gulf, no part of the world was 
exempt from some of the extraordinary 
changes taking place. 


Africa 


Although there were signs of political 
liberalization in many African nations 
during 1990, the year was characterized 
by civil wars, clan and tribal rivalry, 
and the threat of famine and drought. 
Sizeable migrations continued within 
and without Africa during the year. The 
IRB responded to over 3,900 claims at 
full hearing, mostly from Somalia 
(2,575), followed by Ethiopia (190), 
Sudan (139) and Ghana (105). Claims 
from Kenya and Zaire saw an increase 
during 1990. 

In Liberia, a devastating civil war 
displaced over 1.5 million people, more 
than half of the population of that 
country. Canada, however, received 
very few claims (five heard to 
completion). In Ethiopia and Sudan, 
continuing civil war and famine 
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precipitated the movement of hundreds 
of thousands between the two countries, 
and into Djibouti and Somalia. This 
movement continued even as internal 
strife increased in Somalia. A loose 
alliance of clan-based rebel groups 
engaged Somali government troops in 
civil war, bringing the country to the 
edge of anarchy. 

Canada remains a distant refuge for 
most African asylum-seekers. While the 
IRB heard over 3,900 claims from 34 
different countries during 1990, more 
than 2,600 were from Somalia, while 
only three countries registered between 
100 and 300 claims, and only three 
others registered more than 50. The 
motives for flight may be expected to 
continue on the continent, fuelled by 
inadequate local solutions, and 
deteriorating economic and 
environmental conditions. 


Eastern Europe 


In 1990, the migration of peoples from 
the former satellites and republics of the 
Soviet Union continued, with some 
predicting that the world may soon 
witness the largest ever wave of 
European migration. During the year, 
major movements took place among 
Soviet Jews, Romanians of both 
Romanian and Hungarian ethnic origin, 
and Bulgarians. In anticipation of 
increased migratory pressures, some 
western European countries are 
considering stricter controls over entry. 
Austria, for example, introduced visas 
for Polish citizens, and further 
amendments to the asylum process in 
the Federal Republic of Germany are 
under consideration. 


While authoritarian rule has 
moderated in Eastern Europe and the 
Soviet Union, political and economic 
instability has increased as democratic 
structures take root. In some areas, 
ethnic and nationalist tensions are 
increasing and may lead to internal and 
external displacements. On the other 
hand, several Eastern European 
countries are also experiencing inflows 
of asylum seekers for the first time. 
Because of their economic situations, 
however, Eastern European countries 
are unlikely to be willing or able to 
resettle large numbers of asylum 
seekers. 

Although it is difficult to predict the 
impact of movements from Eastern 
Europe and the USSR on the refugee 
determination system in Canada, our 
tradition of providing a post-war haven 
for refugees and displaced people from 
Europe means that important links 
are already in place. Canada’s 
attractiveness as a place of refuge may 
be expected to increase, should Western 
European countries begin seriously to 
restrict access by people from Eastern 
Europe. 


Latin America 


In retrospect, 1990 was a year of 
consolidation of the democracy wave 
which swept many Latin American 
countries and Haiti during the 1980s. 
However, although 17 Latin American 
countries held free, general elections 
during the last two years, this did not 
always lead to rapid improvements in the 
human rights situation. For this reason, 
according to some observers, the 1980s 
were characterized by ongoing 
migration, particularly to North 
America. 

The general movement towards 
democracy in the region has not yet 
eliminated civil strife. Colombia, Peru 
and El Salvador are still undergoing 
internal conflict. Guatemala is 


considered by some to have the Western 
Hemisphere’s worst record on human 
rights. Some countries, such as Chile, 
have made welcome democratic advances 
with relatively little social strife. For 
others, such as Haiti, the path to 
democracy has been made more difficult 
by internal violence and attempted 
coups d état. 

Halting the mass migration of people 
will depend very much upon the 
achievement of political stability, 
together with economic development. 
However, the figures show an increase in 
claims from the region during 1990, by 
comparison with a year earlier, Recent 
judicial decisions in the United States 
may have the effect of reducing the 
danger to Salvadoreans and 
Guatemalans of being deported from 
that country. This could in turn reduce 
the number of refugee claims made by 
persons of these nationalities at the 
Canadian border. 


Asia and the Middle East 


The past year has been one of 
heightened tensions in South Asia. In 
India and Pakistan, skirmishes in the 
border area of Kashmir threatened to 
break out into war. The violence which 
erupted in Jammu and Kashmir led to 
many deaths and to dislocations among 
both Hindu and Muslim populations. 
The year also witnessed serious sectarian 
violence in India, which contributed in 
part to the fall of the Singh government. 
In addition, the political situation in 
Pakistan remained strained following the 
dismissal of Benazir Bhutto and her 
government. 


At the southern extremity of the sub- 
continent, in Sri Lanka, fighting 
continued between Tamil Tigers and 
government forces, after earlier attempts 
at peace and reconciliation failed. This 
provoked displacements within Sri 
Lanka, and further movements of 
asylum seekers to other countries. 
Developments in both Pakistan and 
Sri Lanka were analyzed by the 
Documentation Centre in its Question 
and Answer series. Canada has become a 
haven for asylum-seekers from South 
Asia, a trend that will undoubtedly 
continue into 1991. 

In the Middle East, two significant 
events in 1990 were the L[raqi invasion of 
Kuwait and the defeat of General Aoun’s 
forces in Lebanon. The Iraqi invasion 
provoked a major repatriation of 
migrant workers and the flight of 
Kuwaitis, and brought serious 
allegations of human rights abuses 
against the occupying armed forces. The 
Aoun defeat in Lebanon allowed for the 
implementation of the Taef accords, 
consolidating government control. Issues 
of risk and return in both situations 
were the subject of Question and Answer 
papers by the Documentation Centre. 

IRB researchers continue to assess the 
impact of events in Lebanon, with 
particular regard for the activities of the 
various armed groups. New fears among 
the Christian community and other 
groups in Lebanon, precipitated by 
increased Syrian involvement, may spell 
increases of refugee claimants from this 
region. As to the situation in the Persian 
Gulf, it remains to be seen whether some 
of the migrant workers unable or 
unwilling to return to their country of 
citizenship outside the Gulf will seek to 
come to Canada. 


THE 
CONVENTION 
REFUGEE 
DETERMINATION 
DIVISION 
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The Role of the Division 


The Convention Refugee Determination 
Division (CRDD) is an independent 
quasi-judicial body established under 
the Immigration Act as amended in 
1988. It has jurisdiction to determine 
whether refugee claimants in Canada 
who are eligible for consideration and 
have a credible basis for their claims are 
Convention refugees as defined in the 
legislation. The CRDD also hears 
applications by the Minister of 
Employment and Immigration respecting 
cessation of refugee status as well as 
ministerial applications made to the 
Division to reconsider and vacate earlier 
determinations on the basis of fraud, 
misrepresentation or the concealment of 
material facts. 

The Members of the CRDD have the 
powers of a commissioner as defined in 
Part I of the Inquiries Act, including 
the power to summon and examine 
witnesses, issue Commissions or requests 
for the taking of evidence in Canada, 
administer oaths, and engage services 
required for full and proper hearings. 
The operations of the CRDD are 
governed by rules of procedure, 
approved by the Governor-in-Council, 
as authorized by the Immigration Act. 

Legislation provides that the CRDD 
be composed of up to 65 full-time 
permanent Members with full- and 
part-time temporary Members to be 
appointed as the workload requires. In 
this regard, 55 additional temporary 
Members were named in 1990 in order 
to help deal with the higher than 
anticipated caseload. CRDD Members 
serve, during good behaviour, for 
renewable terms of two, three and five 
years. 


The Refugee Determination System 


Refugee determination in Canada is a 
two-stage process consisting of an initial 
hearing and a full hearing. At the initial 
hearing a two-member panel consisting 
of a Canada Immigration Adjudicator 
and a CRDD Member consider the 
eligibility of the refugee claimant and 
examine whether or not the claim has a 
credible basis. 

Ineligible claimants are those 
recognized as Convention refugees in 
another country and have a valid and 
subsisting travel document under the 
Convention, previously rejected 
claimants who have not been out of the 
country for more than 90 days, persons 
convicted of serious crimes and known 
war criminals and security risks. The 
legislation authorizes the exclusion of 
claimants who arrive from safe third 
countries but, to date, the government 
has chosen not to implement this 
provision. 

Once a person is deemed eligible for 
consideration as a refugee, the panel 
examines the evidence supporting the 
claim. Using a low threshold test, only 
one of the two panellists need decide that 
there is a credible basis for the claim to 
be referred to the full hearing. Both 
panellists must agree that there is no 
credible basis for the claimant to be 
rejected. However, the Case Presenting 
Officer (CPO) can concede a credible 
basis for the claim, at which point the 
panel has no choice but to refer the 
claimant to a full hearing. 

At the full hearing, the CRDD alone is 
responsible for determining the validity 
of this claim. During this hearing, a two- 
Member panel considers the evidence 
presented by the claimant in relation to 
known conditions in the country in 
which the claimant experienced a well- 
founded fear of persecution. Again, both 
Members must agree to reject the claim, 
whereas only one Member need agree 
that the claimant’s circumstances fit the 
definition of a Convention refugee for 
the claim to be allowed. 


Throughout the process, claimants 
are entitled to be represented by 
counsel, enjoy the protection of the 
Charter of Rights and Freedoms and 
may apply for leave to appeal adverse 
decisions to the Federal Court of 
Canada. Interpreters are provided for 
all hearings in which they are required. 


Changes to the Process 
During the Year 


As was indicated in last year’s IRB 
report to Parliament, the last months 
of 1989 saw the number of refugee 
claimants entering the country 
increasing to a level of about 3,000 per 
month, considerably more than what 
was anticipated when the IRB was 
established. This trend continued 
throughout 1990. In order to improve 
the ability of CRDD Members to handle 
the large caseload, a number of changes 
were made to the refugee determination 
process at both the initial hearing level 
and at the full hearing. 


The Simplified Inquiry Process 

At the initial hearing level, Immigration 
Adjudication and the CRDD have 
initiated the simplified inquiry process 
(SIP). Under the SIP, the hearing is in 
effect a paper screening of the evidence 
supporting the credible basis of the 
refugee claim. Taking into account both 
referral and acceptance rates, claimants 
who seem to have a credible basis are 
moved to the full hearing level without 


being required to appear before the 
Immigration Adjudicator and CRDD 
Member for the initial hearing. 

For the most part, these claimants are 
those whose claims would be conceded 
by the department’s Case Presenting 
Officer, representing the Minister, at 
some time before or during the initial 
hearing. Timely concessions before a 
hearing is scheduled may alleviate the 
difficulties in allocating not only CRDD 
Member and hearing room resources 
but also the time of Immigration 
adjudicators and interpreters. 

Through the SIP, claimants and 
counsel submit the requisite 
documentation to the CPO for review. 
The CPO confirms credible basis to all 
concerned, and referral to the full 
hearing level takes place virtually 
automatically after being signed off by 
the Immigration Adjudicator and CRDD 
Member. However, if the CPO does not 
confirm credible basis, those cases are 
scheduled for an initial hearing with all 
parties present. 

The SIP has not been operational long 
enough for the CRDD to determine 
whether or not it holds the key to 
improved operational efficiencies at the 
initial hearing level. 


The Expedited Process 

At the full hearing level, changes have 
also been made to improve efficiency and 
enable Members to deal with more 
claims. The expedited process is a means 


through which a single CRDD Member 
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can determine the claimant to be a 
refugee without going through the two- 
Member panel full hearing. The 
expedited process is available to 
claimants from those countries with a 
significant number of claimants as well 
as a high acceptance rate. 

The expedited process begins with 
Refugee Hearing Officers (RHO) 
screening claims and bringing forward 
those in which all essential features to 
establish a well-founded fear of 
persecution seem to be met. Once 
selected, the RHOs meet with claimants 
and counsel for an informal interview 
for the purpose of agreeing upon the 
basic facts of the claim. If agreement is 
reached, the file goes forward to a single 
CRDD Member for review. 

If the Member decides that the 
information on file appears sufficient to 
make a positive determination, refugee 
status is confirmed at that time, 
normally involving an informal process 
at which both claimant and counsel 
attend. If, however, the CRDD Member 
decides that a positive determination 
cannot be made on the basis of the 
documentation alone, the Member 
returns the file to the Refugee Hearing 
Officer and the claim proceeds along the 
normal path to a full hearing with a two- 
Member panel. 


The Year in Review 


A total of 21,469 claims for refugee 
status were concluded at the initial 
hearing stage between January | and 
December 31, 1990. Of these cases, 37 
were rejected on the test of eligibility, 
263 were withdrawn or abandoned by 
claimants and 929 were rejected on the 
test of credible basis. A total of 20,240 
claims (94.3 per cent) were referred to 
full CRDD hearings. However, the 
referral rates for major source countries 
such as China, El Salvador, Iran, 
Lebanon, Somalia and Sri Lanka 
continued in the 98-99 per cent range 
throughout the year. 

At the second stage, 15,126 claims at 
full hearings were heard to completion 
during the year; 374 claims were 
abandoned or withdrawn, 13,623 
decisions were rendered and there were 
1,539 decisions pending at year end. Of 
the decisions rendered, 10,710 claims 
were upheld and 2,913 claims were 
rejected. 

The full hearing acceptance rate for 
all countries during 1990 was'77 per 
cent. This compares with 88 per cent for 
the first year of the CRDD’s operations. 


The overall acceptance rate, taking 
into account results from both initial and 
full hearings, was 70.3 per cent in 1990. 
This compares with an acceptance rate 
of 76 per cent in 1989. 

Dramatic changes occurred in the 
overall acceptance rates for claims from 
specific countries. For example, the 
overall acceptance rate for claims from 
China averaged 61 per cent during 1989; 
by the last quarter of 1990, only 36 per 
cent of claimants were being accepted. 
Acceptance rates for Czechoslovakia and 
Poland also showed a sharp decline. The 
rate for Czechoslovakia averaged 74 per 
cent during 1989 and 11 per cent in 
1990, while Poland’s went from 51 to 
12 per cent. 

At the end of 1990, there were a 
further 13,512 claims pending. ‘Claims 
pending’ include all claims referred to 
the CRDD full hearing stage which had 
not yet been finalized by the end of the 
reporting period, including cases which 
had been concluded but for which 
decisions had not yet been rendered. 
Given the current number of claims 
being heard (and decisions rendered) 
on a monthly basis, and taking into 
consideration regional disparities, this 
figure represents cases that can be 
determined within a four- to five-month 
period. 

The Ontario region continued to 
dominate the activities of the CRDD with 
over half of initial hearing stage claims 
completed and just less than half of all 
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full hearing decisions rendered. With the 
opening of the second Toronto CRDD 
facility in January, 1991, all claims will 
move forward more rapidly in the 
Ontario region. 


Issues Affecting the Division 


The most important issue currently 
affecting the Division is its ability to 
determine claims for refugee status in an 
expeditious and fair manner, given the 
large number of claimants that continue 
to enter the country. This is an issue that 
has different problems and solutions at 
the initial hearing level and at the full 
hearing. 
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Bringing Claims Forward 

At the initial hearing, the CRDD is 
dependent upon Immigration Canada 
Case Presenting Officers and 
adjudicators who are responsible for 
scheduling claims, bringing cases 
forward to the panel and determining 
whether or not the Minister’s 
representative will concede or contest 
each case. In effect, the legislation 
placed with Immigration Canada the 
management of the first-level 
determination process, making it 
difficult for the CRDD to control the 
pace and number of claims brought 
before it. At the end of the year, only 
about two thirds of the total claims 
entering the country on a monthly basis 
were actually scheduled for an initial 
hearing. 

The Board is concerned that 
claimants entering the system will be 
forced to wait for longer periods of time 
for their claims to be scheduled into the 
initial hearing level. Further, if demands 
were to increase substantially in this 
area, the CRDD would be forced to 
allocate more of its resources to the 
initial hearing process, limiting its ability 
to deal with the full hearing caseload. 
For these reasons, the CRDD continues 
to consult with Immigration Canada on 
changes to administrative procedures 
and other means through which the 
initial hearing process can be expedited. 


Productivity 

At the full hearing level, the Board has 
dramatically improved its ability to meet 
the current caseload. New financial and 
human resources, as well as additional 
Members, have permitted the Board to 
open a second office in Toronto. 

This reorganization, in conjunction 
with expedited hearing procedures, will 
virtually double the number of claims 
the Board can handle in the average 
month. In fact, the Board’s goal of an 
average of 3,000 claims per month will 
be achieved in early 1991. Its goal to 
reduce to three months the time between 
referral of a claim to the CRDD from the 
initial hearing and the completion of the 
full hearing should be achieved by 
summer, 1991. 


Adjournments 

To ensure that those goals are reached 
and maintained, the Board is continuing 
to improve procedures at the full hearing 
level, including an examination of issues 
affecting the scheduling of cases. One of 
the most important of these is the 
question of continuous requests for 
adjournments by claimants’ counsel. 
The Board will be monitoring closely the 
reasons for adjournment requests and 
will work with the immigration bar to 
resolve problems as they are identified. 
Because of the impact of this issue on the 
resources of the CRDD, the Board is 
considering the development of policies 
that would restrict the number of 
permissible adjournments. 


Major Source Countries — 1990 


By region 
Quebec/Atlantic Ontario Prairies B.C. National 
Bulgaria (2049) Somalia (3280) El Salvador (117) China (528) Sri Lanka (4553) 
Lebanon (1153) Sri Lanka (3217) Guatemala (59) Iran (375) Somalia (3931) 
China (1053) China (1418) Nicaragua (23) Sri Lanka (338) China (3015) 
Sri Lanka (988) Iran (1227) Lebanon (23) El Salvador (318) Bulgaria (2549) 
El Salvador (660) Lebanon (1145) China (16) India (69) Lebanon (2359) 
Somalia (614) El Salvador (1127) USSR (16) Guatemala (66) El Salvador (2222) 
Poland (529) Ghana (884) Iran (15) Bulgaria (40) Iran (2121) 
lran (504) Argentina (873) Bulgaria (14) Mexico (39) Ghana (1159) 
India (411) Pakistan (664) USA (13) Lebanon (38) Argentina (1151) 
Nigeria (324) Bulgaria (446) Chili (12) Honduras (34) Pakistan (995) 


Romania (12) Pakistan (34) 


Source: Employment and Immigration Canada 


Removals 

The key to the success of the refugee 
determination system is sending clear 
signals to the international community 
that Canada will not tolerate abuses to 
the system. Those signals can only be 
sent by expeditious removals of those 
claimants who are not found to be 
refugees and who are not entitled to 
remain in the country for humanitarian 
and compassionate or any other reasons. 
Without the deterrent factor represented 
by timely removals, the caseload on the 
system will only continue to expand past 
the ability of the CRDD to cope, no 
matter what efficiencies are introduced 
in the system or new resources applied to 
it. A continually expanding demand on 
the refugee determination system will 
result, inevitably, in its ultimate 
breakdown. 


International Conditions 

With the current crisis in the Gulf, other 
Middle East situations and generally 
unsettled conditions in many parts of the 
globe, the potential for new influxes of 
refugees remains high. Border 
restrictions in other countries, 
particularly Western Europe, also will 
contribute to the attractiveness of 
Canada as a safe haven for people 
fleeing conditions of all types in their 
own countries. While there is no way of 
knowing what conditions will exist in the 
future or how they will place demands 
on Canada’s refugee determination 
system, the Board can only monitor the 
international context closely and 
respond as the situation demands. 


THE 
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The Role of the Division 


The Immigration Appeal Division (IAD) 
is an independent tribunal available to 
certain categories of people who have 
been denied entry to, or ordered 
removed from, Canada. The IAD also 
adjudicates cases of Canadian citizens 
and permanent residents whose relatives 
have been refused permanent residence 
in Canada by officials of Employment 
and Immigration Canada. 

The IAD consists of not more than 
30 permanent full-time Members and 
any number of temporary Members as 
required by workloads. Members are 
located in four regional offices, 
Montreal, Toronto, Winnipeg and 
Vancouver. The IAD administers its 
legal and statutory responsibilities under 
Part IV of the Immigration Act. In 
addition, the Immigration Appeal 
Division Rules govern its practices and 
procedures. 

Canadian citizens or permanent 
residents of Canada who have sponsored 
applications for landing in Canada by 
members of the family class, and have 
had those applications refused by an 
immigration officer or visa officer, may 
appeal to the IAD. Appeals can be made 
on the grounds of fact or law or on the 
grounds that there exist compassionate 
or humanitarian circumstances that 
warrant the granting of special relief. 

Permanent residents of Canada, or 
people holding valid returning resident 
permits who have been ordered removed 
from Canada (for reasons such as the 
commission of serious crimes), may 
appeal to the IAD. These appeals may be 
on the grounds of law or fact and on the 
eround that, having regard to all the 
circumstances of the case, they should 
not be removed from Canada. 

The [AD disposes of such appeals by 
allowing them, dismissing them, or 
directing the execution of a removal 
order be stayed. The responsibility for 
enforcing a removal order lies with 
Employment and Immigration Canada. 
Where the IAD directs that a removal 
order be stayed, it has the power to set 
and modify the terms and conditions for 
the person to remain in Canada. Where 
family class appeals are allowed, the 


Minister of Employment and 
Immigration must have the review of the 
application resumed by an immigration 
or visa officer. 

An appeal to the IAD is initiated by 
completing a Notice of Appeal and 
serving that document on an 
immigration officer, adjudicator or on 
the IAD. All cases brought to the [AD 
are dealt with in public hearings with 
interpreters provided by the IAD. 
However, at the request of one of the 
parties to the appeal, the [AD may, at its 
discretion, order the hearing to be 
conducted in camera. 

IAD hearings involve the submission 
of written evidence, testimony from 
witnesses and the presentation of legal 
arguments. The [AD is required to 
provide written reasons for its decisions 
in all appeals by sponsors of family class 
members. Written reasons are provided 
only at the request of one of the parties 
in all other cases. 

The IAD is a court of record with the 
powers and privileges vested in a 
superior court of record, including the 
issuing of summonses, requiring 
production and examination of 
documents, administering oaths, and 
enforcing orders for the due exercise of 
its jurisdiction. [AD decisions may be 
appealed to the Federal Court of Appeal, 
with leave. 


The Year in Review 


The Immigration Appeal Division began 
operations on January |, 1990 with a 
pending caseload of 1,202 appeals and 
related matters from 1989. During the 
year, it received 984 new cases, of which 
214 were appeals from removals, 567 
were appeals from sponsors, four were 
appeals from the Minister, 64 were 
motions, 33 were applications for review 
of stays of execution of removal orders 
and one was an application for release 
from detention pending removal. Of 
these cases, 138 were withdrawn during 
the year, most in the family-class 
sponsor category. 

During the course of 1990, [AD 
Members heard a total of 863 cases and 
there were a total of 1,185 appeals and 
related actions pending at December 31, 
1990, of which 253 were waiting for 


records. 


Of the 198 cases determined under 
section 70 of the Immigration Act 
(removal orders), seven were allowed in 
law, 21 were allowed in equity, 63 were 
dismissed in law and equity, 70 were 
stayed, 32 were dismissed for want of 
jurisdiction or prosecution, and five 
were abandoned or discontinued. 

Of the 488 cases determined under 
section 77 of the Immigration Act (family 
class sponsors), 186 were allowed in law, 
96 were allowed in equity, 117 were 
dismissed in law and equity, 74 were 
dismissed for want of jurisdiction or 
prosecution, and 15 were discontinued 
or abandoned. 


Issues Affecting the Division 


While the Immigration Appeal Division 
experienced a decline in its caseload 
during 1990, this is expected to be 
temporary in light of new immigration 
levels announced in 1990 by the Minister 
of Employment of Immigration. 

During 1990, the [AD continued to 
deal with appeals from removal orders 
made against permanent residents who 
had been convicted of serious criminal 
offenses while in Canada. In all such 
appeals from removal orders, the IAD 
balanced the health, safety and good 
order of Canadian society with the 
interests of sometimes long-term 
residents of Canada. 

During 1990 the IAD dealt with a 
number of reopenings of appeals from 
removal orders where those appeals had 
been dismissed by the IAD, in some 
instances several years ago, and the 
persons had not been removed from 
Canada. The jurisdiction to reopen 
appeals in such cases on the basis of new 
evidence has, since a 1972 Supreme 
Court of Canada decision, been 
acknowledged. 

In sponsorship appeals, the [AD 
determined questions of foreign law in 
marriages and adoptions undertaken 
abroad. With respect to foreign 
adoptions, the IAD was also faced with 
conflicting positions between certain 
provinces and Employment and 
Immigration Canada with respect to 
recognizing foreign adoptions for 
immigration purposes. 


Following is a sampling of some of the 


issues dealt with by the [AD during 1990: 
¢ In Sidhu, Bhajan Kaur y. M.E.I. 


(1.R.B. 89-00369), May 8, 1990, a 
majority decision of the [AD disallowed 
a motion of the appellant who sought to 
have the validity of a marriage 
determined according to the laws of 
Canada and not the country in which it 
took place. The IAD applied the 
definition of ‘marriage’ contained in 
the Immigration Regulations in coming 
to this conclusion, which was upheld on 


appeal by the Federal Court of Appeal. 


In Dhaliwal, Sikanderjit Singh v. 
M.E.I. (1.R.B. 89-07670), June 7, 1990, 
the IAD dealt with evidentiary matters 
in appeals from removal orders. The 
panel stressed the importance for the 
IAD to be presented with all of the 
relevant evidence in order for it to 
make an informed decision in the case. 


¢ In Panesar, Jasjit Singh v. M.E.I. 


(I.R.B. 89-00935), December 17, 1990, 
the appellant misrepresented his 
marital status when he made his 
application for landing. The appellant 
had come to Canada as a visitor. He 
met and married a Canadian citizen 
who sponsored his application for 
landing. In his application, the 
appellant failed to mention his earlier 
marriage. The appellant divorced his 
Canadian wife and then sponsored his 
first wife (the applicant) as his fiancée. 
The appellant maintained that as he 
had never registered his first marriage, 
it was not legal. The IAD found that 
failure to register a marriage under 
Indian law in no way affected its 
validity. The panel held that the 
appellant had all along been married 
to his first wife and that based on his 
material misrepresentation he was now 
estopped from sponsoring her. 


In Huang (Aug), She Ang v. M.E.I. 
(I.R.B. 89-00937), September 24, 1990, 
the IAD was faced with an appeal from 
a removal order by a person who was 
allegedly a member of an Asian crime 
gang. The main issue revolved around 
the admissibility of expert evidence 
going to establish that the appellant was 
an ongoing member of an Asian gang. 
The appeal was dismissed by the panel. 
Leave to appeal to the Federal Court of 
Appeal has been granted in this case. 


23 


THE 
BACKLOG 
SUBDIVISION 


24 


The Role of the Subdivision 


In 1989, the Backlog Subdivision was 
created within the Immigration and 
Refugee Board to deal with those refugee 
claimants whose claims had not been 
determined before the coming into force 
of the new refugee determination system 
on January |, 1989. At that time, it was 
estimated that there were some 85,000 
cases awaiting determination. 

The Backlog Subdivision consists of 
50 Members available to participate in 
initial hearings in four locations across 
Canada — Toronto, Mississauga, 
Montreal and Vancouver. Since most 
refugee claimants in the backlog reside 
in the Toronto area, the bulk of the 
Subdivision’s Members and resources 
are allocated in this region. 


The Backlog Clearance Program 


‘Vhe Backlog clearance program is 
controlled and operated by Employment 
and Immigration Canada. The role of 
the IRB’s Backlog Member, together 
with an Immigration Canada 
Adjudicator, is restricted to 
determining, for each claim, eligibility 
where appropriate and a credible basis 
for refugee status consistent with the 
definition of a Convention refugee in 
the Immigration Act. 

In this regard, the determination 
process is similar to the initial hearing 
of the normal determination process, 
except that Backlog claimants are 
eligible to apply for permanent residence 
in Canada after passing the initial 
hearing stage. 

The Backlog hearing takes place 
before a two-member panel consisting 
of an Immigration Adjudicator and a 
Backlog Member. During the hearing, 
the claimant and the Minister’s 
representative, the Case Presenting 
Officer, argue the merits of the claim, 
following which the two panel members 
decide whether or not there is a credible 
basis for the claim. Each case is 
considered individually in relation to 
the particular circumstance of the 
claimant and the conditions that exist 
in his or her country of origin. 


For the claimant to be permitted to 
apply for permanent residence in 
Canada, only one member of the panel 
need decide in favour of the claimant to 
establish a credible basis for the claim. 

At that point, the claimant is subject 
to the normal immigration criteria 
regarding health and other factors. 
However, if a claim is rejected through 
the unanimous agreement of the two- 
member panel, officials of Employment 
and Immigration Canada review the 
case and apply humanitarian and 
compassionate criteria to the 
individual’s personal circumstances. 

If such grounds exist, the individual 
could be permitted to remain in 
Canada. If they do not, the claimant 
is subject to removal from Canada. 


The Year in Review 


During 1990, Backlog hearings began 
in earnest in all four centres across 
Canada. Some 13,570 claims were 
completed through the oral hearing 
process. Of this total, however, 10,619 
were conceded by Case Presenting 
Officers who chose not to argue the 
facts of the claim. In these cases, the 
decision is automatically rendered in 
favour of the claimant. 

Of the 2,949 hearings contested and 
completed in 1990 by a Backlog panel 
during a hearing process, 1,321, or 45 
per cent, have been determined in 
favour of the claimant, while 1,628, 
or 55 per cent, have been rejected. The 
principal countries of origin for those 
accepted under the program have 
included Sri Lanka, El Salvador, Iran, 
Lebanon, Guatemala and Somalia while 
the principal countries of origin of those 
rejected have included Trinidad and 
Tobago, India, Fiji, Ghana, Jamaica 
and Turkey. 


Issues Affecting the Subdivision 


The main issues affecting the operation 
of the Subdivision are difficulties with 
scheduling cases and adjournments. 
While most panels do participate in 
hearings on a daily basis, the scheduling 
and adjournment problems mean that 
panels are utilizing their time in a less 
than optimum manner. The scheduling 
problem arises from a number of 
sources, most of which are not under the 
control of the Backlog Subdivision. 

These difficulties have meant that the 
Subdivision was concluding only 26 cases 
per day at the end of December 1990. 
Although that figure represents a 
significant increase in the 10 cases per 
day average for the year, it is still less 
than what it could manage if it were 
operating at full capacity. At this 
current rate of progress, it is extremely 
unlikely that the backlog clearance 
program can be completed before the 
end of the year. 

As is the case with the refugee 
determination system, the backlog 
clearance program is also affected by 
the low rate of removals. Persons 
determined not to have a credible basis 
for their claims can be removed from 
the country by Immigration Canada. 
There are, of course, other options 
available, including allowing people to 
remain on humanitarian and 
compassionate grounds or having 
persons take voluntary departure. 
However, almost none of the 1,630 
claimants rejected under the program in 
1990 have been removed from Canada. 
It is removals that send a clear message 
to the international community that 
Canada will not tolerate abuse of its 
refugee determination system. 


IRB 
OPERATIONAL 
REVIEW 


Organization of the Board 


The Chairman is the Chief Executive 
Officer of the Immigration and Refugee 
Board. The role of the Chairman is to 
oversee the management of the Board’s 
resources, ensure that the Board 
achieves the goals and objectives 
established for it under legislation and 
manage Members and support staff. 
The Convention Refugee 
Determination Division and the 
Immigration Appeal Division are headed 
by Deputy Chairmen who set and 
oversee performance and productivity 
standards, ensure philosophical and 
operational consistency and provide 
leadership in the conduct of hearings. 
Each regional office of the IRB is headed 
by Assistant Deputy Chairmen, one for 
each division, who oversee Members, 
allocate work and monitor the 
performance of each office. The 
Assistant Deputy Chairman, Backlog 
Subdivision, reporting to the Chairman, 
is responsible for scheduling and 
monitoring the performance of those 


Members working with CEIC to deal 
with claims registered before January 1, 
1989. 

The chief administrative officer of the 
IRB is the Executive Director, who is 
responsible for implementing and 
managing the policies, systems and 
administrative processes essential for the 
Board to carry out its legislated 
responsibilities. In this regard, the 
Executive Director reports directly to 
the Chairman as to all administrative 
and operational activities of the Board. 

Each of the five regional offices is 
headed by a Regional Director who 
reports to the National Office through 
the Director General, Operations, Policy 
and Planning. The Regional Directors 
provide direct support to the Assistant 
Deputy Chairmen in the regions and 
schedule caseloads to maximize the 
resources available. 


IRB 1990 Administrative Organization Chart 
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The Role of Members 
and Refugee Hearing Officers 


The Members of the Divisions of the 
Immigration and Refugee Board 
represent the broad spectrum of 
Canada’s cultural and ethnic makeup. 
They have been drawn from a wide 
variety of sources including academia, 
ethnocultural groups, government 
institutions and non-profit 
organizations. All have a proven interest 
in refugee and immigration issues and a 
broad background in administrative law, 
issues affecting refugees or Canadian 
jurisprudence. 

Members preside at hearings to 
determine and weigh facts, respond to 
submissions by legal counsel, assess 
credibility and make reasoned decisions 
in an environment where subjective 
opinion often outweighs objective data. 
In making decisions about refugee 
determination claims, CRDD Members 
must be able to interpret the law, apply 
relevant precedents and accurately 
apply the definition of a Convention 
refugee as provided in the Immigration 
Act. 

This requires not only impartiality 
but also a high level of sensitivity to and 
understanding of the circumstances 
affecting refugees and minority groups 
around the world. 

To this end, CRDD Members are 
assisted by Refugee Hearing Officers 
(RHOs) to ensure that all available and 
relevant evidence is placed before the 
hearing panel. RHOs are neutral 
participants in the full hearing 
determination process; they do not 
take positions on any particular claim. 
Instead, their role is to question 
claimants to ensure that all relevant 
facts are presented to the panel, and 
then to provide, upon request, a full 
summation of the evidential, legal, and 
factual matters related to the disposition 
of the claim. 


The Hearings Branch 


The role of the Hearings Branch is to 
work with Members and RHQOs to ensure 
consistency in the approach to hearings 
processes across the country and to 
ensure, to the extent possible, 
consistency with respect to decision 
making on cases. In this regard, the 
Branch engages in ongoing consultation 
with Members and staff, Bar 
associations across Canada and key 
stakeholders. Recent Supreme Court 
jurisprudence (eg: Consolidated 
Bathurst) provides for administrative 
tribunals to issue policy statements 
guiding the deliberations of their 
members without intruding upon the 
essential independence of their decision- 
making capacity. In this regard, the 
Board is committed to fostering and 
improving consistency of decision 
making through the development of such 
policies. Further, it is looking forward to 
the recommendations of the Law Reform 
Commission’s Review of refugee status 
procedure to help improve and expedite 
the hearings process generally. 


Professional Development 


Both Members and RHOs are required 
to complete extensive training programs 
before participating in either refugee 
determination or immigration appeal 
hearings. The training program is a 
continuing one with Members 
participating in special seminars, 
presentations and guest programs 
throughout the entire period they 
remain with the IRB. Training programs 
for CRDD Members and RHOs include 
presentations from international 
agencies such as Amnesty International 
and the Office of the United Nations 
High Commissioner for Refugees. 
Experts on refugee and immigration 
issues, national and international 
journalists and people who have 
experienced persecution in their 
countries also contribute to the 
training effort. 
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The extensive training of Members 
ensures that national standards are 
maintained in the conduct of hearings 
and in the fairness and efficiency with 
which decisions are rendered across the 
country. It also ensures that Members 
remain aware of the current conditions 
that exist in the countries which 
claimants have fled in order that they 
can apply the best possible knowledge to 
the particular circumstances of 
individual claims. 

The continuing commitment of the 
Immigration and Refugee Board to 
Member training and professional 
development is consistent with the 
recommendations of the Canadian 
Bar Association Report on The 
Independence of Federal Administrative 
Tribunals and Agencies. The IRB 
believes strongly that the sensitivity and 
fairness that CRDD and IAD Members 
bring to their responsibilities can only be 
enhanced with good training programs. 


The Documentation Centre 


The Immigration and Refugee Board 
Documentation Centre (IRBDC) exists 
to meet the information needs of both 
the Convention Refugee Determination 
Division (CRDD) and the Immigration 
Appeal Division (IAD) of the Board. 
As a principal component of its mandate, 
the IRBDC also serves as a public affairs 
and education resource for issues related 
to refugees, human rights and migration. 
The Documentation Centre’s seven 
resource centres are open and accessible 
to the public. Only publicly-available 
sources are used in its publications. 
Moreover, the IRBDC is committed to 
the principle that comprehensive, 
objective, current, and trustworthy 
documentation is the foundation upon 
which good decisions are based. 


The second year of operation has seen 
the improvement and expansion of 
services and publications to meet the 
burgeoning challenge of refugee 
determination in Canada. In order to 
meet the challenge, the IRBDC is 
organized so as to incorporate major 
research and information-dissemination 
initiatives in several areas. In this 
regard, the Research Unit continued in 
1990 to produce Country Profiles as well 
as updates to existing ones. 

Another publication effort involved 
the production of Issue Papers and 
Cultural Profiles. Together, these 
documents cover a range of subjects 
within the broad area of country-of- 
origin information including political, 
economic, and human rights conditions, 
as well as cultural traditions unique to 
certain countries and groups. 

The Resource Centre at IRBDC 
headquarters has moved ahead in the 
collection and classification of more than 
3,000 documents. This collection is 
available to the staff and public and 
will soon be on-line, in bibliographic 
form, to regional documentation centres. 

The coordination of databases at 
IRBDC headquarters experienced rapid 
growth in 1990. The databases include 
REFBIB, a bibliographic database; 
REFDEC, containing refugee decisions 
of the CRDD and REFINFO, on refugee 
information. 

The Regional Documentation Centres 
continue to offer reference texts and a 
variety of journals and newspapers for 
use by Members, IRB staff, and the 
public. The Resource Centre at 
Headquarters offers a more extensive 
selection of human rights documentation 
and country-specific information in the 
form of monographs, periodicals, 
videotapes and microfiches. 

In 1990, the IRBDC provided timely 
and relevant information on the rapidly 
evolving international scene. Events in 
Eastern Europe, Africa, South Asia, 
Central America and the Persian Gulf 
demanded continuous monitoring, 
corroboration and vigilant reportage. 
To meet the increased demand for timely 
information, the IRBDC launched a new 
initiative, the ‘Question and Answer 
Series.’ These six-to-ten page issue 


papers provide an analysis of late- 
breaking events which might create the 
impetus for flight. The initiative will 
serve as an addition to existing 
publications and information networks 
as well as the Perspectives Series of 
video tapes which features authoritative 
speakers on refugee-producing regions. 

The Documentation Centre began 
work in 1990 on a system of early 
warning indicators that will enhance 
information gathering while facilitating 
analysis and rapid responses to requests 
for current information. This year, too, 
Research Officers played a major role in 
the training of Members and Refugee 
Hearing Officers on country-of-origin 
conditions. 

The IRBDC is a major contributor 
to the international network of 
information sharing on refugee flows and 
human rights conditions. This activity 
will continue to be important as refugee 
reception countries meet the challenge 
of increased and increasing migration. 
In this regard, the first of the IRBDC 
databases, REFINFO, together with 
other developing and planned future 
databases, become indispensable tools in 
forging the IRBDC’s local, national and 
international links. 

In all projects of information 
exchange, the IRBDC is committed 
to the systematic classification of 
information according to international 
standards known as HURIDOCS 
(human rights documentation system) 
and the use of controlled terminology 
following the International Thesaurus 
of Refugee Terminology (Martinus 
Nijhoff, 1990). 

During 1990, the IRBDC enhanced 
its reputation as a prototype, a model, 
for the collection, treatment and 
dissemination of country-of-origin 
information. To this end, the IRBDC has 
been asked to support the efforts of the 
Immigration and Naturalization Service 
of the United States of America in their 


establishment of a documentation 
project similar to that of the IRBDC. 
As well, the IRBDC has hosted many 
delegates from Europe and other 
ministries in Canada, providing them 
with a comprehensive overview of the 
mandate and work of the IRB as a whole 
and the IRBDC in particular. Finally, 
the IRBDC continues to play a 
significant role in providing the 
information upon which just and rapid 
decisions are made. 


Access to Information/ 
Privacy/Special Projects 


The Access to Information and Privacy 
(ATIP) and Special Projects Section is 
responsible for administering the 
provisions of the federal government’s 
access to information legislation within 
the IRB. The ATIP Section responds to 
access requests from IRB staff and the 
public as well as for records under the 
jurisdiction of the IRB and its 
predecessor, the former Immigration 
Appeal Board. 

Access to information requests for 
sensitive CRDD decision records and 
other requests containing personal 
information require the ATIP Section 
to review the records thoroughly and 
consider the application of exemptions, 
exclusions and severances in order to 
protect the privacy of the individuals 
concerned. 

In the Special Projects area, the 
Section is responsible for an ongoing 
project which involves ensuring that 
CRDD hearings decisions and abstracts 
can be released to the public without 
compromising individual privacy. 

In addition, the Section produces an 
annual report on access to information 
requests. 


Communications Services 


A wide variety of communications 
services in support of IRB operations is 
provided by the Public Affairs Section 
of the IRBDC. These range from 
speeches, brochures, training videos 
and information for the media to the 
production of this Annual Report. 
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The Public Affairs unit responds to 
questions from the Board’s many client 
groups, as well as the general public and 
the national and regional media. There 
were over 700 specific requests for 
information during 1990. 

During the year, the Public Affairs 
Section produced two new brochures 
outlining aspects of the IRB’s mandate: 
one describing the role of the 
Immigration Appeal Division, and the 
second detailing the services of the 
Documentation Centres. There was 
ongoing demand for copies of two 
earlier brochures outlining the refugee 
determination system and the Backlog 
clearance program. Approximately 
50,000 copies of these brochures have 
been distributed in the first two years of 
the Board’s existence. 

Two new videotape productions on 
conditions in refugee-producing 
countries were added to the Perspectives 
Series during the year. These focused on 
claims from Lebanon and the Palestinian 
situation. 

As well as fielding queries from media 
sources from coast to coast, Public 
Affairs arranged numerous media 
interviews with IRB officials, as it sought 
to keep the media well informed on 
developments in refugee determination. 

Public Affairs issues quarterly 
statistical reports on the Board’s work 
and at the same time monitors media 
coverage in an effort to keep Members 
and officials abreast of media interest in 
the IRB and refugee issues generally. 

The unit also works in support of [AD 
and CRDD Members who are engaged in 
outreach activities, speaking to 
community groups in their free time. 

To foster better internal 
communications with staff and Members, 
Public Affairs publishes a bimonthly 
newsletter, Rapport, which attempts to 
inform in a lively, interesting way on 
matters of common concern, whether 
professional or social. 


The year also saw the addition of a 
Public Affairs presence in Toronto, 
home of the IRB’s largest office, and 
also the site of anew CRDD location. 
Among the wide variety of activities 
occupying Ontario’s new Public Affairs 
Officer were the coordination and 
production of a new Employee 
Handbook for the Region, assistance in 
the production of a series of videotapes 
on women refugee claimants, and 
responding to the requests for 
information from radio, television and 
newspaper reporters. 


Legal Services 


Legal Services provides advice on a 
variety of legal matters to Refugee 
Division and Appeal Division Members 
and staff, including written and oral 
opinions on issues and interpretations of 
legislation. In addition, Legal Services 
may also review Members’ draft reasons 
for decisions in order to draw to their 
attention issues which should be 
addressed, the format to be achieved, 
and relevant jurisprudence. However, 
consistent with the role of Members as 
independent decision makers, panels are 
free to adopt or reject Legal Services 
comments and suggestions. Legal 
Services is actively involved in training 
for both Members and staff. 

Over the past year, there has been 
considerable Federal Court of Canada 
activity which has contributed to the 
jurisprudence of the Board. While it 
would be impractical to review all of 
the trend-setting cases, a number are 
deserving of reference. 

The breadth and application of the 
phrase ‘particular social group’ found 
in the Convention refugee definition has 
provoked considerable debate, added 
to when the Federal Court of Appeal 
considered the Ward case. This case is 
now before the Supreme Court of 
Canada. The Board has made 
application for intervenor status in 
order to explain to the Court the effects 
the decision is having on cases before 
the CRDD and to offer an interpretation 
which, in the Board’s view, better 
accommodates present and future 
circumstances. 


In another case, the Federal Court 
made it clear that the fact that a country 
is in a state of civil war does not prevent 
persons from that country from being 
considered refugees if they can connect 
their fear of persecution with their own 
experiences or with the experiences of a 
particular social group to which they 
belong. 

In a number of decisions, the Federal 
Court has defined the role of the initial 
hearing panel in deciding whether or not 
the claimant has a credible basis for his 
or her refugee claim. Though the initial 
hearing panel can assess and weigh the 
evidence in terms of its credibility, as 
well as the credibility of the claimant, 
once the minimum threshold of evidence 
in relation to the definition of 
Convention refugee in the Immigration 
Act has been crossed, the test has been 
satisfied. 

Both initial and full hearings are 
required to be conducted in camera 
except where it can be shown that a 
public hearing would neither impede the 
inquiry nor adversely affect the claimant 
or the claimant’s family. The Federal 
Court has ruled on the in camera 
provisions, holding that the right to an 
in camera hearing must be interpreted 
in such a manner so as not to deny the 
right of freedom of the press while 
balancing the rights of the claimant. In 
striking this balance, the Court has held 
that when an application to attend a 
hearing is based on the Charter 
guarantee of freedom of the press, the 
party seeking to exclude the press must 
present evidence to support the belief 
that having an open hearing would 
adversely affect them or their family. In 
other words, the burden of proof shifts 
to the party seeking to exclude the press. 


In the Yhap case, the Federal Court 
struck down the decision of immigration 
officials who, in 25 cases in the backlog 
clearance program, had refused to 
accept individuals for landing because 
they did not satisfy the humanitarian 
and compassionate criteria being used. 
The Court concluded that the criteria in 
effect fettered the exercise of discretion 
on the part of immigration officials and 
demanded both new review criteria and 
a reassessment of those cases which had 
been refused on the basis of the criteria. 

The IRB has joined a growing number 
of tribunals being asked to decide 
whether portions of its enabling 
legislation or regulations contravene 
Canada’s constitution. Various courts 
across Canada have dealt with the power 
of such tribunals to entertain such 
challenges. During 1990, the Federal 
Court found that the initial hearing 
panel was competent to hear such 
challenges. The issue of whether or not a 
tribunal can provide remedial action in 
addition to such findings is currently 
before the Supreme Court of Canada. 
Though none of these cases involve the 
IRB, their outcome will have a direct 
impact on the extent to which the 
Charter will play a part before it. 
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1989/90 Fiscal Year 


Main Estimates 


Supplementary 
Estimates** 


TOTAL 


Authorized Person-Years* 


409 


84. 


493 


1990/91 Fiseal Year 


Authorized Person-Years* 


Main Estimates 493 
Supplementary 153 
Estimates** 

TOTAL 646 
Notes: 


Operating Budget 
$42,297,000 


$10,643,000 


$52,940,000 


Operating Budget 
$61,788,000 


$18,112,000 


$79,900,000 


*Person-year figures exclude Members (Governor-in-Council appointees) since these 
person-years are not controlled by Treasury Board. 


**Supplementary Estimates were required in 1989/90 due to workload increases 
resulting from the implementation of the new refugee determination process in 
January, 1989 and from a higher than anticipated volume of refugee claims. 
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Statistics Not the Whole Story 


The content of this, the third Annual 
Report of the Immigration and Refugee 
Board (IRB), includes information and 
statistics. These relate to the refugee 
determination process, the number of 
refugee claimants entering Canada, the 
number of Board Members and staff 
assigned to deal with them, and the 
resources voted by Parliament so that the 
Board can meet international and domestic 
obligations to refugee claimants, as well as 
its responsibilities to hear immigration 
appeals. 

It is the responsibility of the 
Convention Refugee Determination 
Division (CRDD) to decide who is and 
who is not a Convention refugee according 
to the definition set out in the Geneva 
Convention of 1951 and its 1967 protocol, 
as reflected in Canada’s Immigration Act , 
as amended in 1988. 

The Immigration Appeal Division 
(IAD) hears appeals from people such as 
permanent residents of Canada and holders 
of valid visitors’ visas who have been 
denied entry to or ordered removed from 
Canada. The Appeal Division also hears 
appeals from Canadian citizens and 
permanent residents who have sponsored 
applications by close family members 
wishing to immigrate to Canada, which 
have subsequently been refused by a visa 
officer. 

While these numbers tell a story that is 
important for Parliamentarians and 
Canadians to hear, no one should be held 
captive by them. There is only one proof of 
the effectiveness of the Board as an 
administrative tribunal entrusted with a 
specific task consistent with Canada’s 
long-standing tradition of 
humanitarianism. That is whether or not 
refugee claimants — individual men, 
women and children — can expect to have 
their status decided quickly and 
compassionately, in accordance with the 
Immigration Act, subject to our concern 
for fundamental justice and the provisions 
of the Canadian Charter of Rights and 
Freedoms. 


One fact shines through all the tables 
and statistics. That is, most claimants are 
now able to anticipate a rapid disposition 
of their claims by dedicated, hard-working 
and well-trained Members, supported by 
an equally dedicated and committed staff. 

Where the Board might err, the Federal 
Court of Canada provides a formal 
recourse. This is as it should be in a 
country where the rule of law and 
principles of democratic accountability 
prevail. 


Equilibrium Achieved 


I am very pleased to report that, in the 
third year of its operations, the Board was 
able to balance claims received with 
decisions made. By that I mean, with 
respect to the refugee determination 
system, the Board was deciding claims as 
quickly as they were being brought 
forward. 

The Annual Report contains details as 
to how we managed to achieve this. 
Specialization, expedited processes, 
greater efficiency in the use of 
two-Member panels, a fully operational 
second office in Toronto and enhanced 
knowledge of and experience with the 
process on the part of Members, staff and 
the Immigration Bar account for much of 
this progress. In addition, a decline in the 
number of claimants entering Canada 
helped to reduce the workload at the initial 
hearing level. I am particularly pleased that 
this equilibrium has been achieved without 
resorting to appeals to Parliament for 
additional resources and without 
sacrificing our diligent attention to fairness 
and consideration of each claim on its 
individual facts. 

The Board is now fully capable of 
meeting the demands placed upon it on an 
annual basis while reducing the number of 
cases pending built up over the first two 
years of operations. Thus, Canadians can 
be assured that, given current conditions, 
they will not have to face the spectre of 
another Backlog Clearance Program to 
deal with the plight of thousands of 
individuals caught in a system unable to 
cope with the demands placed upon it. 


Even though the Board has met the 
goals established last year, we are not 
content with these achievements. We are 
constantly seeking ways to improve the 
system and continue to work with the 
Immigration Bar as well as other interested 
groups to expedite hearing and 
decision-making processes. Our 
Documentation Centre, which has 
achieved an international reputation for the 
quality of its work, is providing Board 
Members with timely and accurate 
information on country conditions and 
special factors even as the international 
community undergoes dramatic change. 
And the Board continues to emphasize 
training and professional development. 


Increased Workload 


Mass movements of people, albeit many of 
them not Convention refugees, pose 
serious challenges to any determination 
system that is based upon an individual 
hearing for each person making a claim. 
Given the increase in the number of 
claimants entering Canada during the past 
few years, no system, however structured, 
could possibly cope with the workload. 
The expedited process is an ad hoc 
administrative response to the reality of 
numbers. 

In international comparisons, Canada’s 
refugee determination system contains a 
very comprehensive set of checks and 
balances. Fairness to the individual 
claimant is the fundamental hallmark of 
our process. Being able to say yes quickly 
is the essence of the Board’s credibility. 

In order to improve our ability in this 
regard, it may be time for Parliament to 
consider abolishing the two-stage hearing 
process, since there is a 90 per cent plus 
concession rate at the initial hearing. This 
would enable more expeditious review at 
the full hearing stage, thereby allowing 
claimants to move more quickly through 


the system and concentrate the resources of 


the Board and its Members where they 
could achieve maximum benefit for 
claimants. 


International Uncertainty 


These are days when capital and 
information flow freely without 
impediments of national boundaries. 
Border controls and strategies for 
stemming migratory movements have 
become a major policy issue for many 
States. 

This effort is evident in such activities 
as the signing of the Dublin Convention by 
the member states of the European 
Community in 1990. The Convention sets 
out detailed rules for deciding which 
member state is obliged and is competent 
to examine applications for asylum. While 
it does not create uniform rules for the 
determination of such refugee claims, it 
does permit the nations of the European 
Community to deny consideration of 
refugee status to anyone whose claim has 
been rejected by one of the signatories. 

The Immigration and Refugee Board 
believes that bilateral or multilateral 
cooperation among states is a positive 
development and could contribute to a 
more comprehensive framework of refugee 
protection. It is our view, however, that 
such arrangements can best be made with 
the support and involvement of the United 
Nations High Commissioner for Refugees 
(UNHCR). 
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Proposed Changes and Impact 


The Government intends to change 
immigration regulations which, among 
other things, will alter the definitions and 
levels respecting family class immigrants 
as well as medical inadmissibility. These 
changes could have a substantial impact on 
the work of the Immigration Appeal 
Division. In addition, the Minister’s 
commitment to stronger departmental 
enforcement and removal measures will 
increase the number of appeals to the IAD. 

In an uncertain world environment and 
with a domestic public mood that can only 
be described as introspective given current 
constitutional discussions, gaining public 
acceptance of these proposed changes will 
be challenging. The Board is ready to 
continue its public education activities to 
explain its role and Canada’s international 
obligations in the field of immigration and 
refugee determination. 


Expansion, Reconstruction 


I want to conclude by thanking all 
Members and staff for their forbearance in 
getting through a challenging year on the 
administrative front. The second office in 
Toronto, Toronto 2, was opened in January 
and rapidly became fully operational. 
Meanwhile, the original Toronto office, 
Toronto 1, has suffered through a 
reconstruction program that would have 
bedeviled less committed individuals. 

The Board was obviously affected by the 
general Public Service strike. I am pleased 
to report that because of the quality of the 
relationship between Members and staff, 
the strike produced only minimal 
disruptions in hearings. What down-time 
occurred was used by Members to prepare 
reasons for decisions in cases where 
hearings had already been concluded. 

Toward the end of the year, the Board 
lost a very valued colleague, when Peter 
Harder, our first Executive Director, was 
promoted to Associate Deputy Minister, 
Immigration. We will miss Mr. Harder’s 
skill, sensitivity and understanding as the 
administrative head of the Board. However, 
Mr. Harder’s promotion will ensure that a 
good relationship continues between the 
Board and the Department, a relationship 
that is essential to both organizations 
meeting the goals Canadians expect of them. 


R.G.L. Fairweather 


THE 
INTERNATIONAL 
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In general, the past year witnessed a 
change in the attitude of western countries 
toward Africa. Democratization, respect 
for human rights and the promotion of the 
rights of women became major concerns 
within the international community. Donor 
countries, with Canada in the lead, have 
reaffirmed policies that relate foreign aid 
to the recipient country’s human rights 
record. In Africa, the year was 
characterized by significant changes in 
government and a substantial increase in 
demonstrated support for multi-party 
democracy in Cameroon, Ghana, Kenya, 
Nigeria, Tanzania, Zambia and Zaire. 


Asylum-Seekers 


The conflict in the Horn of Africa 
culminated in the fall of the Somali and 
Ethiopian governments. In January 1991, 
the forces of the United Somali Congress 
(USC) brought an end to Siad Barre’s 20 
years of dictatorship, compelling him to 
flee Mogadishu. The USC’s assumption of 
power and the creation of an interim 
government without consultation angered 
the Somali National Movement (SNM) 
and precipitated a power struggle among 
various Somali political groups. The 
ongoing refugee problem in this region of 
Africa resulted in the production of two 
Documentation Centre Question and 
Answer Series papers entitled Horn of 
Africa: Somalis in Djibouti, Ethiopia and 
Kenya and Horn of Africa: Multiple 
Citizenship of Ethnic Somalis. 


Germany F.R. 


Sweden 


Switzerland U.K. 


*1991 figures include some estimates. 
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Events in Ethiopia in 1991 led to the 
ouster of President Mengistu Haile 
Mariam by the Ethiopian People’s 
Revolutionary Democratic Front 
(EPRDF). The EPRDF has inherited 
famine, ethnic conflict, a bankrupt 
economy and the question of what to do 
with thousands of detained military 
personnel. The fall of Mengistu’s regime 
brought an end to Eritrea’s 30-year 
guerrilla war. The Eritrean Popular Front 
for Liberation (EPLF) captured Asmara 
and declared Eritrea an independent state. 
Reportedly, the EPLF has stripped Eritrea 
of all traces of the former regime. Efforts 
at economic reconstruction, however, are 
hampered by Eritrea’s dependence on 
Ethiopia and its ambiguous international 
status pending a referendum on 
self-determination scheduled for 1993. 

Kenya’s image as Africa’s “haven for 
democracy and peace” was tarnished by 
reports of arbitrary arrests and detention of 
political opponents and by the 
disappearance and subsequent murder of 
the former Minister for Foreign Affairs, 
Dr. Robert Ouko. 

Elsewhere in Africa, elections in Benin 
and Zambia ended the reign of Mathieu 
Kérékou and Kenneth Kaunda 
respectively. Hisséne Habré of Chad and 
Moussa Traoré of Mali were ousted by 
military coups d’ Etat. 

Zaire was the scene of rising violence 
and repression in 1991, a situation that 
provoked the intervention of Belgian and 
French paratroopers to secure the safety of 
foreigners. This crisis remains unresolved 
despite attempts by President Mobuto Sese 
Seko to calm the situation. 

North Africa witnessed a resurgence of 
Islamic fundamentalism, particularly in 
Tunisia, Algeria and Morocco. In Sudan, 
conflict between the Sudanese People’s 
Liberation Front and the Sudanese 
government resulted in an influx of 
refugees into Uganda fleeing both the 
civil war and famine. 


In South Africa, progress toward a more 
democratic state continued albeit 
hampered by violence between members 
of Mangostu Buthelezi’s Inkantha 
Freedom Party and Nelson Mandela’s 
African National Congress. This situation 
was further complicated by the 
Inkathagate scandal surrounding the 
payment of large sums of money by the 
government to political organizations 
including the Inkatha. 


Middle East 


Of all the events that occurred in the 
Middle East in 1991, the Gulf War was the 
most significant. Iraq’s defeat in that war 
sparked insurgency movements by both 
Shi’a and Kurdish minorities. Iraqi 
reprisals against these two groups 
provoked major flows of asylum-seekers 
to neighbouring countries. The Kurds fled 
to the extreme north of Iraq, as well as to 
Turkey and Iran, while the Shi’a escaped 
mainly to Iran. As part of its monitoring of 
events in the region, the Documentation 
Centre produced reports entitled The 
Persian Gulf: The Situation of Foreign 
Workers and Exit and Return in the 
Occupied Territories. 

The past year also witnessed 
unprecedented developments in the 
Arab-Israeli conflict. A peace conference 
held in Madrid under the sponsorship of 
the United States and the Soviet Union 
brought together the principal parties 
involved: the Israelis, Palestinians, 
Syrians, Jordanians, Lebanese, and 
Egyptians. Although a positive step, the 
conference demonstrated the entrenched 
differences based on complex issues that 
have yet to be resolved. 

In Lebanon, the most important change 
in 1991 was the gradual reduction of 
fighting (except in South Lebanon), 
followed by the relative neutralization of 
most of the militias under the auspices of 
the Lebanese and Syrian armies. This 
paved the way for the resumption of 
Lebanese government control over its 
services for the first time in many years. 
The Documentation Centre published a 
cultural profile on the Shi’a and Sunni 
communities in Lebanon and started work 
on a country profile on Lebanon. 


Asia 


The year witnessed a number of changes 
to the political, economic and social 
situations in South Asia. Although sporadic 
fighting continued between Najibullah’s 
regime and the Mujahiddin in Afghanistan, 
a breakthrough leading to peace may now 
be possible. During the summer of 1991, 
the governments of the USSR and United 
States agreed to end arms supplies to 
Afghanistan by the end of the year. In 
addition, all parties including Pakistan, 
have reached broad consensus on the 
United Nations five-point peace plan. 

Pakistan has continued to liberalize its 
economy and enjoys freedom of the press. 
However, it has not yet been able to control 
ethnic violence in the provinces of Sind 
and Kashmir. Furthermore, 
implementation of Islamic law in April 
1991 and changes to the criminal code in 
1990 and 1991 have had a regressive 
impact on the human rights situation in 
Pakistan. In June 1991, the Documentation 
Centre published a cultural profile on the 
Ahmadiyya, a group that is affected by 
these new measures. 

In Bangladesh, violent clashes erupted 
between supporters of the ruling National 
Party and the Awami League after the 
February 1991 elections, which were 
generally recognized as free and fair. A 
few months later, Bangladesh’s unstable 
government and economy were shaken by 
a devastating typhoon. An issue paper 
entitled The Fall of President Ershad was 
produced by the Documentation Centre in 
February. 

India endured violent elections in May 
1991. In addition, many died in the course 
of communal, caste and separatist clashes, 
mainly in Punjab and Kashmir. Conflict 
continued in Sri Lanka between Sri Lankan 
troops and the Liberation Tigers of Tamil 
Eelam (LTTE). An unwelcome 
development during the year was the 
transformation of the LTTE from a 
guerrilla army into a more 
traditionally-organized force, a move that 
contributed to several spectacular and 
lengthy battles in the North of the country. 


The government has recently begun to 
signal its increased willingness to deal 
seriously with human rights abuses. In 
Myanmar, military forces are still fighting 
with rebels. Arbitrary arrests, ill-treatment 
and extralegal execution of dissidents 
continued throughout the year. In October, 
Aung San Shuu Kyi, under house arrest 
since her National League for Democracy’s 
May 1990 election victory was disallowed 
by the military, was awarded the Nobel 
Peace Prize for her courageous stand 
against the military regime. 

In China, attention remained focused on 
human rights issues as the government 
tried to downplay the significance of its 
repression of the 1989 democracy 
movement while maintaining “unity and 
stability” at home in light of the collapse of 
Communism in Eastern Europe and the 
Soviet Union. Prison conditions for 
dissidents, the use of torture, suppression 
of national minorities, a crackdown on 
underground religious leaders, repression 
of political dissent, and the denial of 
personal freedoms sometimes associated 
with the over-zealous application of the 
one-child policy, remain issues in the 
human rights context. 

In Hong Kong, where over 60,000 
Vietnamese refugees remain in holding 
camps, the controversial process of 
obligatory repatriation began after an 
agreement was reached among the Hong 
Kong, British and Vietnamese 
governments. The Vietnamese government 
has agreed not to mistreat or harass the 
returnees, whose circumstances will be 
monitored by the UNHCR. On another 
front, uncertainty about the future of Hong 
Kong after the People’s Republic of China 
regains sovereignty in 1997 has increased 
tension in the British colony and spurred 
emigration. 

The four armed and antagonistic 
Cambodian political factions finally signed 
a peace agreement in Paris on October 23, 
1991, bringing to an end the 13-year civil 
war. The United Nations is assisting the 
Phnom Penh administration to pave the 
way for elections in 1993 and has designed 
a repatriation plan, which will address 
important issues such as transportation 
through mined areas and return of refugees 
to their old properties and land. 
Repatriation of some 500,000 displaced 
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persons from the Thai border is expected 
to start in March 1993. 

In Indonesia, attention was focused on 
tensions in East Timor, which has 
experienced marked political repression 
since the 1975 invasion by the Indonesian 
army. In November, soldiers opened fire 
on a funeral procession in Dili, killing and 
wounding numerous unarmed people. 
Further killings and arrests followed 
despite widespread international 
condemnation. 


Latin America and the Caribbean 


Democracy has not yet proved to be the 
instant remedy many had hoped would 
cure Latin America’s ills. While some 
countries — Bolivia, Chile and Ecuador 
among them — showed signs of economic 
stability and improved human rights 
records, increasing demographic pressures 
and economic decline in other countries 
boosted violence, corruption and a 
breakdown of the rule of law. 

In Colombia, the government 
promulgated a new constitution and an 
important guerrilla group renounced 
violence to participate in politics, though 
another increased its attacks on economic 
targets. However, the government did 
succeed in achieving a relative peace with 
the Columbian drug cartels. 

In Peru, President Fujimori imposed 
severe economic measures to curb a major 
crisis amid growing corruption and 
violence. Similarly, sharply increasing 
corruption and criminal activity have been 
associated with Argentina’s ongoing 
economic, social and political problems — 
a Situation analyzed in two Question and 
Answer Series papers produced by the 
Documentation Centre during the year. 


Dialogue between governments and 
insurgents during the past year provided 
encouraging signs for future peace in 
E] Salvador and, to a lesser extent, 
Guatemala. This is in contrast with 
renewed tensions that arose between 
former Contra and Sandinista militants in 
Nicaragua. Panama suffered numerous 
terrorist attacks throughout 1991, while 
drug trafficking, corruption and crimes of 
violence increased as politicians attempted 
to cope with its still-to-be-defined political 
structure. On the other side of Central 
America, Mexico initiated new discussions 
with the United States to cooperate in 
reducing the northward flow of refugees 
and migrants. 

In the Caribbean, perhaps the most 
stunning event of 1991 was the coup in 
Haiti. The overthrow of President Aristide, 
accompanied by civilian deaths and 
continuing social unrest, received 
widespread international condemnation, 
including Canada’s. Cuba’s increased 
isolation, as a result of the withdrawal of 
Soviet markets and aid, put additional 
pressure on the government to consider 
new markets and develop new policies 
within newly-emerging post-revolutionary 
parameters. 


Eastern Europe 


Most countries in Eastern Europe faced 
economic difficulties in 1991. In spite of 
increased unemployment and crime and 
shortages in consumer goods and housing, 
steps toward the consolidation of 
democracy were taken in several countries. 
These steps included the holding of 
elections in Poland, Bulgaria and several 
of the Soviet republics. 

In many states, further political and 
social reforms were introduced, including 
a new constitution in Bulgaria, judicial 
reform in Czechoslovakia, new emigration 
legislation in the Soviet Union, and the 
provision of social benefits to the 
unemployed in Romania. 


The year was also marked by rising 
nationalism in Eastern Europe. In several 
states, nationalist sentiments led to 
discrimination, demonstrations and 
violence against minorities. There was 
evidence of increased activity by 
anti-Semitic organizations in the Soviet 
Union, and fear of a revival of 
anti-Semitism was present in many other 
East European states. A number of ethnic 
groups throughout the region expressed the 
desire for increased autonomy and, in some 
cases, a State of their own. In several parts 
of Yugoslavia and the Soviet Union, ethnic 
tensions resulted in escalating violence. In 
Croatia, one of the republics of 
Yugoslavia, the situation degenerated into 
civil war. 

In the Soviet Union, an attempted coup 
in August resulted in fundamental 
alterations to the country’s political and 
legal systems. The governments in a 
number of Soviet republics, such as 
Georgia, Tajikistan, and Kyrgyzstan, also 
faced considerable internal opposition. In 
the last five months of 1991, several 
republics declared independence. 
Lithuania, Latvia and Estonia were 
recognized internationally as independent 
states in late August. On December 2, 
Canada recognized Ukraine, and on 
December 25, recognized Russia and other 
republics as independent states. By the 
end of December, the Soviet Union 
virtually ceased to exist. However, several 
of the former Soviet republics announced 
that they would form a decentralized 
organization, the Commonwealth of 
Independent States, which would address 
issues of common concern. 


Elsewhere in the region, protests in 
Bucharest in September resulted in the 
resignation of the Prime Minister of 
Romania and his cabinet. The Bulgarian 
election resulted in a slim majority for the 
internally-divided Union of Democratic 
Forces over the Bulgarian Socialist Party, 
with the predominantly Turkish Movement 
for Rights and Freedoms holding the 
balance of parliamentary seats. In Poland, 
only about 40 per cent of the population 
turned out to vote in October’s 
parliamentary elections. In Czechoslovakia, 
the debate over the future structure of the 
state intensified. 

In order to help Board Members and 
others remain informed on the rapid pace 
of change in Eastern Europe and the Soviet 
Union, in October the Documentation 
Centre produced USSR: Country Profile 
as well as Question and Answer Series 
papers on Bulgaria and Romania. A special 
forum on the USSR was also held in 
October and videotaped to be made 
available to all those interested. 

Violence and faltering economies in 
Eastern Europe have raised fears in 
Western European states that the region 
will be the source of mass movements of 
people to the West. In some states, 
including the Federal Republic of Germany 
and France, xenophobia and economic 
problems have increased the level of 
intolerance against foreigners. The Italian 
government returned to Albania thousands 
of asylum-seekers. The general response of 
Western European countries has been to 
impose more stringent controls on, and 
restrict access of, people from Eastern 
Europe. 


Claims Received and Processed at Initial and Full Hearing 
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The Role of the Division 


The Convention Refugee Determination 
Division (CRDD) is an independent 
quasi-judicial body established under the 
Immigration Act as amended in 1988. It 
has jurisdiction to determine whether 
refugee claimants in Canada who are 
eligible for consideration and have a 
credible basis for their claims are 
Convention refugees as defined in the 
legislation. The CRDD also hears 
applications by the Minister of 
Employment and Immigration respecting 
cessation of refugee status as well as 
ministerial requests to reconsider and 
vacate earlier determinations on the basis 
of fraud, misrepresentation or the 
concealment of material facts. 

The Members of the CRDD have the 
powers of a commissioner as defined in 
Part I of the Inquiries Act, including the 
power to summon and examine witnesses, 
issue Commissions or requests for the 
taking of evidence in Canada, administer 
oaths, and engage services required for full 
and proper hearings. The operations of the 
CRDD are governed by Rules of 
Procedure, approved by the 
Governor-in-Council, as authorized by the 
Immigration Act. 

Legislation provides that the CRDD be 
composed of up to 65 full-time permanent 
Members with full- and part-time 
temporary Members to be appointed as the 
workload requires. CRDD permanent 
Members serve, during good behaviour, 
for renewable terms of up to five years; 
temporary Members for renewable terms 
not exceeding two years. 


The Refugee Determination System 


Refugee determination in Canada is a 
two-stage process consisting of an initial 
hearing and a full hearing. At the initial 
hearing a two-member panel consisting of 
a Canada Immigration Adjudicator and a 
CRDD Member consider the eligibility of 
the refugee claimant and examine whether 
or not the claim has a credible basis. 

Ineligible claimants are those 
recognized as Convention refugees in 
another country and who have a valid and 
subsisting travel document under the 
Convention, previously rejected claimants 
who have not been out of the country for 
more than 90 days, persons convicted of 
serious crimes, known war criminals and 
security risks. Once a person is deemed 
eligible for consideration as a refugee, the 
panel examines the evidence supporting 
the claim. 

Using a low threshold test, only one of 
the two panelists need decide that there is a 
credible basis for the claim to be referred 
to the full hearing. Both panelists must 
agree that there is no credible basis for the 
claimant to be rejected. 


The Simplified Inquiry Process 


In order to improve this stage of the 
determination system, CEIC, the 
Immigration Adjudication Branch of 
Immigration Canada and the CRDD have 
initiated the simplified inquiry process 
(SIP). Under the SIP, the hearing is in 
effect a paper screening of the evidence 
supporting the credible basis of the refugee 
claim. Taking into account both referral 
and acceptance rates, claimants who have a 
credible basis are moved to the full hearing 
level without being required to appear 
before the Immigration adjudicator and 
CRDD member for the initial hearing. 
These claimants are those whose claims 
would be conceded by the Department’s 
Case Presenting Officer (CPO), 
representing the Minister, at some time 
before the initial hearing. Where CPOs 
concede that a case does have a credible 
basis, the panel has no choice but to refer 
the claimant to a full hearing. 


Through the SIP, claimants and counsel 
submit the requisite documentation to the 
CPO for review. The CPO confirms 
credible basis to all concerned, and referral 
to the full hearing level takes place 
virtually automatically. However, if the 
CPO does not confirm credible basis, 
those cases have an initial hearing with all 
parties present. 


The Expedited Process 


At the full hearing, the CRDD alone is 
responsible for determining the validity of 
the claim. During this hearing, a 
two-Member panel considers the evidence 
presented by the claimant in relation to 
known conditions in the country in which 
the claimant alleges a well-founded fear of 
persecution. Again, both Members must 
agree to reject the claim, whereas only one 
Member need agree that the claimant’s 
circumstances fit the definition of a 
Convention refugee for the claim to be 
allowed. 

An expedited process has been 
established to improve efficiency and 
enable Members to deal with more claims. 
This allows for a single CRDD Member to 
determine the claimant to be a refugee 
where the facts and circumstances of a 
claim are particularly clear. The expedited 
process begins with Refugee Hearing 


Officers (RHO) screening claims and 
bringing forward those in which all 
essential features to establish a 
well-founded fear of persecution seem to 
be met. Once these cases are selected, the 
RHOs meet with claimants and counsel for 
an informal interview for the purpose of 
agreeing upon the basic facts of the claim. 
If agreement is reached, the file goes 
forward to a single CRDD Member for 
review. 

If the Member decides that the 
information on file appears sufficient to 
make a positive determination, refugee 
status is confirmed at that time, involving a 
process at which both claimant and counsel 
attend. If, however, the CRDD Member 
decides that a positive determination 
cannot be made on the basis of the 
documentation and interview alone, the 
Member returns the file to the RHO and the 
claim proceeds along the normal path to a 
full hearing with a two-Member panel. 

In all aspects of the refugee 
determination system, including the SIP 
and the expedited process, claimants are 
entitled to be represented by counsel, enjoy 
the protection of the Canadian Charter of 
Rights and Freedoms and may apply for 
leave to appeal adverse decisions to the 
Federal Court of Canada. Interpreters are 
provided for all hearings at which they are 
required. 
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Claims Received and Processed - 1991 
at Initial and Full Hearing 


Claims 


Jan. Feb. Mar. Apr. May 


Jun. July Aug. Sep. 


~~ Rec’ 772 7 
Rec'd 3062 2548 2568 2434 2649 | 2356 2721 2449 |_1875 2731 2 | 238 
3355 2859 2285 1552 2403 2463 2645 


— compra | 2018 | 1792 | 2701 | 2232 | 2909 


——  Comp-Full”* 2171 2270 2834 2974 2907 


[ 2569 2646 2166 1879 2228 2200 1871 


** Include claims withdrawn/abandoned. 


Refining the Procedures 


Over the past year, the Board has 
continued to make improvements to the 
expedited process in order to more quickly 
identify and process those claims which 
are suitable for expedited positive 
determination. The Board has also 
expanded the number of countries of 
origin from which claimants can be 
considered for the expedited process and it 
is planned that, beginning in 1992, claims 
from all countries of origin will be 
assessed for inclusion in the process. 

This new approach will increase the 
speed at which the expedited process can 
respond to changing country conditions. 

In addition, in the larger regions, the 
Board has established teams of Members 
and RHOs specialized in the country 
background information of specific 
geographic areas. This specialization 
allows Members to develop in-depth 
expertise in dealing with the objective 
basis for claims; this improvement has 
resulted in hearings being concluded more 
rapidly. The specialized teams meet on a 
regular basis to review new literature and 
share additional information on the 
particular countries. 


The Year in Review 


The number of claims to refugee status 
made in Canada declined from an average 
of 2,776 per month during 1990 to 2,545 
per month in 1991. Again, according to 
Immigration Canada statistics, Sri Lanka 
and Somalia headed the list of source 
countries with China, Iran, El] Salvador 
and Lebanon in the top 10, as they were in 
1990. However, Bulgaria dropped from 
the list of top 10 source countries while the 
USSR moved into third place (it was not in 
the top 10 last year). 

The total number of claims concluded at 
the initial hearing stage rose from 21,469 
in 1990 to 30,055 in 1991. This increase is 
attributable, in large part, to the use of the 
Simplified Inquiry Process. Of the claims 
completed at the initial stage, 53 were 
rejected on the test of eligibility, 447 were 


withdrawn or abandoned by claimants and 
1,352 were rejected because they were 
found to have no credible basis. A total of 
28,203 claims (94 per cent) were referred 
to full CRDD hearings. The referral rates 
for major source countries such as China, 
El Salvador, Iran, Lebanon, Somalia and 
Sri Lanka continued to be even higher, in 
the 98-99 per cent range. 

At the full hearing stage, 28,181 claims 
were heard to completion during the year. 
At the end of 1991, there were 13,456 
claims pending (compared to 13,512 a year 
earlier). This figure includes all claims 
referred to the CRDD that had not been 
finalized, either by a negative or positive 
decision or by being withdrawn or 
abandoned, by the end of the year. Given 
the rate at which claims are currently being 
heard by the CRDD, the volume of cases 
now waiting for a full hearing can be heard 
to completion within four to five months. 

During 1991, 26,941 decisions were 
rendered: 19,425 claimants were found to 
be Convention refugees; 7, 516 were found 
not to be refugees. Another 1,339 claims 
were abandoned or withdrawn at the full 
hearing stage. At year-end, there were 
2,687 claims that had been heard but for 
which decisions were pending. 

The acceptance rate at the full hearing 
stage alone, taking into account withdrawn 
and abandoned claims as well as positive 
and negative decisions, was 69 per cent in 
4991. This compares with 77 per cent 
during 1990 and 88 per cent for 1989, the 
first year of the CRDD’s operations. Full 
hearing acceptance rates continued at a 


Overall Acceptance Rates 


Initial and Full Hearing Stages 


Percentage Accepted 


Jan. - Dec. 1989 


Jan. - Dec. 1990 


Overall Acceptance Rates 
(Initial and Full Hearing Stages) 
=e 


Country 1990 1991 
China 43% 21% 
El Salvador 76% 70% 
Ethiopia 82% 82% 
Ghana 36% 34% 
Iran 88% 86% 
Lebanon 77% 82% 
Pakistan 82% 62% 
Somalia 92% 91% 
Sri Lanka 88% 95% 


USSR 49% 66% 


high level, between 85 and 95 per cent, for 
traditional refugee-producing countries 
such as Sri Lanka, Somalia, Iran and 
Ethiopia. The rates rose slightly (to 83 per 
cent) for claims from Lebanon and 
declined slightly for claims from 

El Salvador and Romania (to 71 and 62 per 
cent respectively). There was a significant 
increase in the rate for USSR claims, while 
the rates for Chinese and Bulgarian claims 
dropped considerably from 1990. 

Taking into account all claimants who 
received final decisions in 1991 at either 
the initial or full hearing stage of the 
determination process, 64 per cent were 
granted Convention refugee status in 
Canada. This compares with an overall 
acceptance rate of 70 per cent in 1990 and 
76 per cent in 1989. 


Jan. - Jun. 1991 Jul. - Dec. 1991 


GB All Countries 


(5) Expedited 5° 


BB Without Expedited 5° 


*E| Salvador, Iran, Lebanon, Somalia, Sri Lanka 
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Issues Affecting the Division However, the total caseload entering the 
refugee determination system is not 
something over which the Board has any 


Opt aE te ise ca control. International factors, including 
Last year, the Board established a goal for more restrictive policies and practices in 
1991 of reducing to three months the Western Europe, could dramatically 
average time between referral of a claim to increase, without warning, the number of 
the CRDD and completion of the full refugee claimants entering Canada over a 
hearing. This goal is close to being short or long term. The Board will 
achieved in most regions. Some of the continue to monitor the number of 

reasons for this success are: the Division’s claimants entering the system in relation to 
reliance on the expedited process; the its ability to handle the situation and make 
opening of a second office in Toronto in further refinements as necessary. 

January, 1991; changes to the full hearing 

process to allow for reading undisputed Adjournments 

information directly into the record; and 

the more efficient utilization of Members’ In last year’s Annual Report, mention was 
time. The measures that the Board has made of the issue of continuous requests 
taken to improve efficiency and for adjournments on the part of counsel for 
productivity have been implemented claimants. While adjournments for good 
following extensive consultations with the and logical reasons are a natural part of the 
Immigration Bar. Further, such changes process, frivolous and extensive requests 
have in no way affected the fairness and only slow down the determination system 
sensitivity of the Board’s hearing process. and make it impossible for the Board to 


provide claimants with the expeditious 
decisions they deserve. In order to help 
remedy this situation, the Board published 
during the year a Practice Notice to the 
legal profession which sets out new 
guidelines to eliminate unnecessary 
adjournments. 


Major Source Countries - 1991 
by region 


Quebec/Atlantic Ontario Prairies B.C. National 


Sri Lanka (3061) El Salvador (133) China (423) Sri Lanka (3775) 


Somalia (1143) 


Lebanon (1040) Somalia (2485) USSR (42) lran (346) Somalia (3663) 
USSR (837) Iran (856) China (38) El Salvador (211) China (1814) 

Sri Lanka (652) China (854) Pakistan (33) Bulgaria (70) Iran (1635) 
Romania (551) Ghana (717) Romania (31) Lebanon (62) Lebanon (1597) 
China (499) El Salvador (518) Guatemala (31) India (49) USSR (1409) 

Iran (425) Pakistan (516) Lebanon (29) Guatemala (48) El Salvador (1270) 
Seychelles (424) USSR (492) Poland (19) Sri Lanka (48) Ghana (1135) 

EI Salvador (408) Ethiopia (491) Nicaragua (18) USSR (38) Bulgaria (881) 
India (388) Bulgaria (482) Somalia (14) Ghana (27) Pakistan (873) 


Sri Lanka (14) 


Conduct 


The Board has also adopted a procedure for 
the lodging of complaints by Board 
Members against counsel who conduct 
themselves in an unprofessional manner. 
While such conduct is infrequent, it does 
occur; the Board will follow this new 
procedure in order to make the appropriate 
professional regulatory bodies aware of 
such misconduct. Complaints against the 
conduct of Board Members are directed to 
the Chairman for investigation and 
appropriate action. 


Removals 


As has been stated since the inception of 
the present refugee determination system, 
the key to its success lies not only with its 
fairness and expeditiousness but also with 
the prompt removal of those claimants who 
are not found to be Convention refugees or 
deserving of remaining in Canada for any 
other reason. Because of the necessity to 
send clear signals to the international 
community that Canada will not tolerate 
abuse of its humanitarian traditions and 
values, the Board supports the Minister’s 
recent commitment to strengthen the 
enforcement and deportation activities of 
Immigration Canada. 


THE 
IMMIGRATION 
APPEAL 
DIVISION 
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The Role of the Division 


The Immigration Appeal Division (IAD) is 
an independent tribunal available to certain 
categories of people who have been denied 
entry to, or ordered removed from, 
Canada. The IAD also adjudicates cases of 
Canadian citizens and permanent residents 
whose relatives have been refused 
permanent residence in Canada by 
officials of Employment and Immigration 
Canada. 

The IAD consists of not more than 30 
permanent full-time Members and any 
number of temporary Members as required 
by workloads. Members are located in four 
regional offices, Montreal, Toronto, 
Winnipeg and Vancouver. The [AD 
administers its legal and statutory 
responsibilities under Part IV of the 
Immigration Act. In addition, the 
Immigration Appeal Division Rules 
govern its practices and procedures. 

Canadian citizens or permanent 
residents of Canada who have sponsored 
applications for landing in Canada by 
members of the family class, and have had 
those applications refused by an 
immigration officer or visa officer, may 
appeal to the [AD. Appeals can be made 
on the grounds of fact or law or on the 
grounds that there exist compassionate or 
humanitarian circumstances that warrant 
the granting of special relief. Where family 
class appeals are allowed, the Minister of 
Employment and Immigration must have 
the review of the application resumed by 
an immigration or visa officer. 


Permanent residents of Canada, or 
people holding valid returning resident 
permits who have been ordered removed 
from Canada (for reasons such as the 
commission of serious crimes), may 
appeal to the IAD. These appeals may be 
on the grounds of law or fact and on the 
ground that, having regard to all 
circumstances of the case, they should not 
be removed from Canada. 

The IAD disposes of such appeals by 
allowing them, dismissing them, or 
directing that the execution of a removal 
order be stayed. The responsibility for 
enforcing a removal order lies with 
Employment and Immigration Canada. 
Where the IAD directs that a removal 
order be stayed, it has the power to set and 
modify the terms and conditions for the 
person to remain in Canada. If the person 
is in breach of the terms and conditions, he 
or she may be brought back before the 
Division and the Division may be asked to 
cancel the stay and dismiss the appeal. 

An appeal to the IAD is initiated by 
completing a Notice of Appeal and serving 
that document on an immigration officer, 
adjudicator or on the IAD. All cases 
brought to the IAD are dealt with in public 
hearings with interpreters provided by the 
IAD. However, at the request of one of the 
parties to the appeal, the IAD may, at its 
discretion, order the hearing to be 
conducted in camera. 

IAD hearings involve the submission of 
testimony from witnesses, written 
evidence, and the presentation of legal 
arguments. The IAD is required to provide 
written reasons for its decisions in all 
appeals by sponsors of family class 
members. Written reasons are provided 
only at the request of one of the parties in 
all other cases. 


The IAD is a court of record with the 
powers and privileges vested in a superior 
court of record, including the issuing of 
summonses, requiring production and 
examination of documents, administering 
oaths, and enforcing orders for the due 
exercise of its jurisdiction. [AD decisions 
may be appealed to the Federal Court of 
Appeal, with leave. 


The Year in Review 


The Immigration Appeal Division began its 
operations for 1991 with a pending 
caseload of 1,185 appeals and related 
matters from 1990. During the year, it 
received 1,011 new cases of which 221 
were appeals from removals, 630 were 
appeals from sponsors, 16 were appeals 
from the Minister, 137 were motions, 
including applications for review of stays 
of execution of removal orders, three 
applications to return to Canada for an 
appeal hearing and four applications for 
release from detention pending a hearing. 
Of these cases, 163 were withdrawn during 
the year, most in the family-class sponsor 
category. 

During the course of 1991, IAD 
Members rendered a total of 766 decisions 
and there were a total of 1,355 appeals and 
related actions pending at December 31, 
1991, of which 405 were waiting for 
records. 

Of the 186 cases decided under section 
70 of the Immigration Act (removal 
orders), five were allowed in law, 20 were 
allowed in equity, 78 were dismissed in law 
and equity, 45 were stayed, 30 were 
dismissed for want of jurisdiction or 
prosecution and eight were abandoned or 
discontinued. 


Of the 356 cases decided under section 
77 of the Immigration Act (family class 
sponsors), 105 were allowed in law, 76 
were allowed in equity, 81 were dismissed 
in law and equity and 94 were dismissed 
for want of jurisdiction or prosecution. 


Issues Affecting the Division 


An Increase in Caseload 


The Division anticipates some increase in 
its caseload over the coming years. There 
are a number of reasons for this, including 
the sponsoring of close relatives by persons 
who have been landed under the Backlog 
Clearance Program and pursuant to refugee 
determination, and the announced changes 
to the classes of immigrants that will be 
eligible to enter Canada, under the 
proposed legislative and regulatory 
changes to the Immigration Act which are 
expected to come into effect in 1992. 

The proposed amendment to the 
definitions of “dependent son” and 
“dependent daughter,” while it will not 
affect existing appeals, is expected to 
substantially increase the future caseload of 
the Division. The new proposal is designed 
to limit those who can qualify as 
dependents based primarily on age and 
marital status. It is expected to generate 
more refusals by visa officers overseas, 
thereby increasing appeals to the Division. 

The recent statement by the Minister of 
Employment and Immigration on a more 
vigilant enforcement policy, particularly in 
cases involving criminality, should affect 
the number of motions to reopen appeals 
from removal orders where the Division 
had initially rejected those appeals. The 
Division has no authority to enforce a 
removal order once it has dismissed an 
appeal; that continues to be the 
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responsibility of Immigration Canada. 
However, the courts have ruled that the 
Division has continuing jurisdiction over 
the case as long as the person has not been 
removed from Canada. Therefore, the 
Division does have the obligation to 
reopen the case if a person claims that 
material changes in circumstances have 
occurred during the period he or she has 
been permitted to remain in Canada since 
the dismissal of his or her appeal. The 
Division expects an increase in its 
workload as the Department increases its 
enforcement measures. 

Finally, the Division’s caseload in the 
coming year may be affected by the 
proposed changes to the definition of 
“adopted” as contained in the Immigration 
Regulations. The same can be said with 
respect to the proposed legislative changes 
to the medical inadmissibility provisions 
of the Immigration Act. 


Balancing Fairness Against 
Protection of Society 


One of the significant issues affecting the 
Division’s decisions with respect to 
appeals from permanent residents who 
face deportation because of their criminal 
convictions is the need to balance fairness 
to the individual against protecting the 
safety of all Canadians. This is particularly 
acute where the appellant has been living 
in Canada for decades and requires a 
compassionate view of individual 
circumstances. Though the courts have 
ruled that deportation does not constitute 
“punishment” in the normal sense, 
individuals who have resided in Canada 
from a very early age could face severe 
hardship if they were to be deported from 
the country that is their “home” in every 
sense but legal citizenship. A decision on 
an appeal based on all the circumstances of 
the case is expected to take a number of 
factors into consideration. 


Dealing With Victim-Impact Evidence 


Another issue facing the Division in its 
deliberations is whether or not it is 
appropriate to consider victim-impact 
evidence in deciding if an appeal from a 
removal order should be allowed. 

The Division has generally accepted the | 
view that the impact on a victim is a factor 
to be considered by the criminal court 
when determining the retribution society 
demands for criminal action. It would be 
inappropriate for the Division to 
reconsider victim-impact evidence as 
deportation is not intended as a means of 
punishment. However, the Division does 
consider evidence from victims if it relates 
to the circumstances of the offence or to 
continuing or new actions of the appellant. 
This issue is currently awaiting resolution 
by the Federal Court of Appeal. 


Significant Cases 


The Federal Court of Appeal has decided 
issues of concern to the Immigration 
Appeal Division in the past year. A few of 
those cases are worthy of mention. 


a In Aujla, Kulwant Kaur v. M.E.I. 
(F.C.A., No. A-520-89), March 4, 1991, 
the Court held that the Appeal Division 
failed to take account of all the relevant 
circumstances in declining to find 
humanitarian and compassionate 
considerations that might have 
warranted special relief. Such 
circumstances included the possible 
varying of the appellant’s visa to take 
account of the marriage that she 
actually entered into upon the refusal of 
her intended fiancé to marry her, and 
the social stigma that would attach to 
her should she return to India. 


a The Court in MEI. v. Burgon, David 
Ross (F.C.A., No. A-17-90), February 
22, 1991 upheld the decision of the 
Appeal Division that a person did not 
come within an inadmissible class if 
their criminal conviction was 
subsequently deemed not to be a 
conviction by the law of the country in 
which it had been imposed. The 
purpose and effect of the law of the 
country in question were similar to 
Canadian legislation, the goal of which 
was to protect deserving individuals 
from the damaging effects of a criminal 
record. 


a On July 22, 1991, the Minister of 
Employment and Immigration was 
granted leave to appeal to the Federal 
Court of Appeal from the decision of 
the Appeal Division in Cookson, 
Michael Edward v. M.E.I. (1.A.D. 
V90-00972), April 25, 1991, which 
permitted the appellant in a deportation 
order appeal to give evidence by way of 
telephone conference call. The Appeal 
Division held that it had to be flexible 
in the obtaining of evidence and in the 
circumstances of this case where the 
appellant did not live within 
“reasonable close proximity” to the 
Immigration and Refugee Board offices 
receiving evidence by telephone 
conference call was acceptable. At the 
time this Annual Report was produced, 
the Federal Court had yet to hear the 
appeal. 
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The Subdivision and the 
Backlog Clearance Program 


The Backlog Subdivision was created in 
1989 to deal with some 95,000 claimants 
who had made claims for refugee status in 
Canada prior to the coming into force of 
the new refugee determination system on 
January 1, 1989. In its full operation, the 
Subdivision consisted of 50 Members who 
were located in Toronto, Montreal and 
Vancouver, but held hearings in every 
region of Canada. However, as the work of 
the Subdivision is nearing completion in 
many regions, a number of Backlog 
Members have been transferred to the 
Convention Refugee Determination 
Division to assist with the caseload in that 
area of the Board’s responsibilities. 

In 1990, the Backlog Clearance 
Program increased its productivity 
considerably. The oral hearing process, in 
which the Board is involved, increased its 
efficiency by over 500 per cent in the 
12-month period from mid-1989. 

Under the Backlog Clearance Program, 
the determination process is similar to the 
initial hearing in the normal refugee 
determination system except that if 
claimants pass through the initial hearing 
successfully, they are immediately eligible 
to apply for permanent resident status. The 
program is controlled by Employment and 
Immigration Canada with the role of 
Subdivision Members restricted to 
determining, through an oral hearing for 
each claim, eligibility and a credible basis 
for refugee status consistent with the 
definition of a Convention refugee 
contained in the Immigration Act. 

A Backlog hearing takes place before a 
two-person panel consisting of an 
Immigration Adjudicator and a 
Subdivision Member. During the hearing, 
the claimant and the Minister’s 
representative, the Case Presenting Officer 
(CPO), argue the merits of the claim. If the 
CPO concedes the claim, the claimant is 
automatically eligible to apply to become a 
permanent resident. If the case is not 
conceded, the two-member panel hears the 
evidence and decides whether or not there 
is a credible basis for the claim. Only one 
member of the two-person panel is 
required to agree with the claimant for the 
claim to be determined favourably while 
both members must agree to reject the 


claim. Panels consider each case on an 
individual basis in relation to the particular 
circumstances of the claimant and the 
conditions that exist in his or her country 
of origin. 

Claimants who are accepted as having a 
credible basis are then subject to the 
normal immigration criteria regarding 
health and other factors before achieving 
permanent resident status. Claimants who 
are rejected by the panels may still be 
permitted to remain in Canada on the basis 
of humanitarian and compassionate criteria 
administered by officials of Employment 
and Immigration Canada. If they do not 
qualify on these grounds as well, they are 
subject to removal from Canada. 


The Year in Review 


During 1991, Backlog hearing activities 
intensified across all four regions. There 
were 13,202 cases completed during the 
year through oral hearings, 6,881 (52.1 per 
cent) of which Case Presenting Officers 
conceded (chose not to argue the facts of 
the claim). 

A total of 1,148 hearings (8.7 per cent) 
resulted in a favourable decision on the 
part of either the Adjudicator or the 
Backlog Member (or both). In a few cases 
the eligibility of the claimant was denied 
while the panel rejected the claim in 4,564 
cases (34.6 per cent). Some 609 cases (4.6 
per cent) were either withdrawn or the 
claimants failed to appear for their 
hearings. For the 6,321 contested hearings, 
the acceptance rate was 20 per cent. 

The principal countries of origin for 
those accepted as genuine refugees under 
the Backlog Program included Sri Lanka, 
E] Salvador, Iran, Lebanon, Guatemala 
and Somalia while rejected claimants 
came from such countries as Trinidad and 
Tobago, India, Fiji, Ghana, Jamaica and 
Turkey. 


Next Steps 


In all areas of the country with the 
exception of Toronto, the Backlog 
Clearance Program is virtually complete. It 
was concluded in the Atlantic and Prairie 
regions during the third quarter of 1991 and 
completed in Vancouver by the end of the 
year. At the rate that claims are currently 
being handled, Montreal is scheduled to 
complete all backlog claims no later than 
the end of March, 1992. Only in Ontario 
does there remain a significant number of 
claims still awaiting resolution. This is not 
surprising given that 70 per cent of all 


backlog cases fall within the Ontario region. 


The Minister of Employment and 
Immigration has announced that he is 
extending the program to December 1992 
for Ontario; he is confident that all hearings 
will be completed by that time. The Board 
will continue to work with Immigration 
Canada staff to ensure that that goal can be 
reached while meeting its obligation to treat 
all claimants fairly and equally within the 
rule of law and the Canadian Charter of 
Rights and Freedoms. 

In the regions of Canada where the 
program is complete, Backlog Subdivision 
Members have been transferred to the 
Convention Refugee Determination 
Division for the balance of their terms. As 
their terms expire, they may be 
recommended for appointment to any new 
CRDD vacancies. 

The impact of the Backlog Clearance 
Program, which dealt with the largest 
single movement of refugee claimants in 
Canadian history, will be felt for some 
years on Canada’s immigration system as 
people are landed in Canada and become 
eligible to sponsor their relatives abroad. 
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Organization of the Board 


The Chairman of the Board is its chief 
executive officer. The role of the 


Chairman is to oversee the management of 


the Board’s resources, ensure that the 
Board achieves the goals and objectives 
established for it under the applicable 
legislation and manage the activities of 
Members and senior staff. 

Both the Convention Refugee 
Determination Division (CRDD) and the 
Immigration Appeal Division (IAD) are 
headed by a Deputy Chairman. They 
establish and oversee performance and 
productivity standards, provide 
philosophical leadership to Members and 


responsible for CRDD activities in the 
Atlantic region and in the Ottawa area. 

The chief administrative officer of the 
Board is the Executive Director, who is 
responsible for implementing and 
managing the policies, systems and 
administrative processes that enable the 
Board to carry out its legislative mandate 
effectively. 

Each of the five regional offices is 
managed by a Regional Director who 
reports to the head office through the 
Director General, Operations, Policy and 
Planning. The Regional Directors provide 
direct administration, financial and 
personnel support to the ADCs as well as 
scheduling caseloads to ensure that Board 
resources are utilized to maximum benefit. 


help implement policy and process 
changes. 

Regional offices of the Board are 
headed by Assistant Deputy Chairmen 
(ADC) for the various divisions who have 
responsibilities for the Members under 
their area and who allocate the work and 
resources of their offices. The Assistant 
Deputy Chairman, Backlog Subdivision, 
has the responsibility for scheduling and 
monitoring the performance of those 
Members assigned to the Backlog 
Clearance Program. During the past year, 
he was also assigned as an ADC 
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The Roles of Members 
and Refugee Hearing Officers 


Consistent with the responsibilities of the 
IRB, the Members of the Board were 
selected to represent the broad spectrum of 
Canada’s cultural and ethnic composition. 
They have been drawn from a wide variety 
of sources including the academic 
community, government institutions, 
ethnocultural groups, non-profit 
organizations and the general public. Their 
selection was, and continues to be, based 
upon a demonstrated interest in refugee 
and immigration issues and a background 
that includes sensitivity to circumstances 
affecting refugees, administrative laws and 
procedures or Canadian jurisprudence. 

Members sit at hearings to receive and 
weigh facts, respond to submissions by 
legal counsel, assess credibility of 
claimants and intervenors and make 
reasoned decisions on claims in which 
subjective evidence often outweighs 
objective evidence. 

In making decisions concerning refugee 
claims, CRDD Members must be able to 
interpret the law, apply relevant precedents 
and accurately and sensitively apply the 
definition of a Convention refugee to 
circumstances that are both personal and 
reflect the accepted and changing 
conditions of the countries from which the 
refugee claimants are seeking protection. 
Understanding, sensitivity and impartiality 
are absolute requirements for all Board 
Members in order that they can deal fairly 
with all claimants appearing before them. 

To do so, CRDD Members are assisted 
by Refugee Hearing Officers (RHOs). The 
role of the RHO is to ensure that all 
available and relevant facts are placed 
before CRDD hearing panels. To this end, 
RHOs do not take a position on claims 
before the CRDD. They are neutral 
participants in the hearing process, 
working with counsel to expedite hearings, 
helping claimants present information and, 
upon request, summarizing the factual, 
evidential and legal matters upon which 
the hearing panel must decide. 


The Hearings Division 


The role of the Hearings Division is to 
assist Members and RHOs by providing 
guidance and training on substantive and 
procedural issues which arise in the course 
of refugee determination hearings across 
Canada. One of the goals of the provision 
of such guidance is to facilitate and 
encourage consistency in decision-making. 
In addition, the Hearings Division 
provides functional direction to RHOs in 
the regions. 

The Hearings Division is responsible 
for the development and distribution of the 
Members’ Handbook of Preferred 
Position Papers on issues relating to the 
application of the Convention refugee 
definition, and of CRDD Hearings 
Procedures, which pertain to procedures 
within the hearing room. Draft versions of 
these materials are distributed to Members, 
staff, the Immigration Bar, academics and 
others for consultation before being 
finalized. While the positions and analyses 
put forward in the Preferred Position 
Papers are not binding on the Members, 
Members are expected to consider them 
carefully when drafting their reasons for 
decision. All materials prepared by the 
Hearings Division are available to the Bar 
and the public. 


Professional Development 


Professional development of both 
Members and staff continues to remain a 
high priority with the Board. To this end, 
during the year, the Deputy Chairman of 
the Convention Refugee Determination 
Division took over the role of chairing the 
Professional Development Committee. 
The Committee is currently developing a 
series of defined objectives and the tasks 
necessary to ensure that these objectives 
are met. 

Both Members and Refugee Hearing 
Officers are involved in ongoing training 
as part of their relationships with the 
Board. To this end, a minimum of 
one-and-a-half days per month are 
currently set aside in each Member’s 
schedule for training activities. Over the 
past year, professional development 
activities have included sessions dealing 
with specialized country knowledge 
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(including China, the USSR and Bulgaria), 
the general situation in Eastern Europe and 
the USSR and the writing of reasons for 
decisions. International experts, legal 
professionals and people involved in all 
aspects of the refugee determination 
system are invited to make their 
contributions to these training sessions. 
Such sessions also attempt to sensitize 
Members to cross-cultural issues and to the 
particular circumstances affecting women 
refugee claimants. Regional seminars and 
training sessions are routinely videotaped 
and made available through the 
Documentation Centre. 

In addition, during the past year, the 
Board extended its professional 
development activities to include language 
interpreters who are involved in the 
hearings process when the person 
concerned or a witness is deaf or does not 
understand or speak the language in which 
the proceedings are conducted. 

An interpreters accreditation program 
has been developed jointly by the Board 
and Employment and Immigration Canada 
as Our organizations share an identical 
responsibility to provide competent 
interpretation services at all immigration 
and refugee proceedings. 

While interpreters bring vast and varied 
credentials and experience to their work, 
the accreditation program, designed in 
cooperation with the Department of the 
Secretary of State, will provide an 
objective and uniform means of ensuring 
that interpreters meet an established 
standard as a prerequisite to providing 
interpretation service. 

To date, some 16 different language 
groups have participated in the 
accreditation testing process with a further 
17 scheduled to participate in the near 
future. The accreditation program will not 
in any way change the nature of work 
done by interpreters but will serve to 
complement existing credentials. 
Orientation, training, monitoring and 
further evaluation, as required, will 
continue on an ongoing basis for 
accredited interpreters. 


The Documentation Centre 


The Board’s Documentation Centre 
(IRBDC) was established to meet the 
information needs of the Convention 
Refugee Determination Division and the 
Immigration Appeal Division. Its mandate 
is based upon the principle that good 
information is essential to good decisions. 
In support of credible decision-making, 
only publicly available and verifiable 
sources are used in Documentation Centre 
publications and databases. 

A principal component of the IRBDC 
mandate requires that it serve as a public 
affairs and education resource on refugee, 
human rights and migration matters. To 
this end, the commitment of the 
Documentation Centre to the development 
of new standards of excellence in the 
collection, the treatment and dissemination 
of information on human rights was 
recognized in 1991 by the United Nations 
High Commissioner for Refugees, Sadako 
Ogata, when she publicly acknowledged 
the Board’s Documentation Centre as a 
“model for information exchange.” 

The use of automated systems has 
permitted the Documentation Centre to 
remain at the leading edge of national and 
international information exchanges during 
the past year. In fact, many of its 
automated databases underwent extensive 
growth during 1991: 


mw REFDEC, containing selected refugee 
decisions of the CRDD, was made 
available to the public in cooperation with 
QL (QUICKLAW) Systems Ltd.; 


= responses to information requests, 
through REFINFO, grew to over 6,000 
during the year; 


= REFBIB, a bibliographic database, was 
expanded to include over 3,500 titles; and 


a databases were initiated to 
accommodate the Documentation Centre’s 
Country Profiles, Question and Answer 
Series, Cultural Profiles and the Indexed 
Media Review. 


In addition, a database, which contains 
relevant information on the trends and 
patterns of migratory movements, was 
advanced in further efforts to develop an 
effective early warning capacity for 
enhancing research. Access to several 
on-line media databases complements the 
IRBDC-developed databases and allows 
for daily media updates. 

The Board’s Documentation Centre is a 
major contributor to the international 
network of information sharing on human 
rights conditions and refugee/migratory 
flows. In this regard, its databases are a 
crucial tool in the establishment and 
maintenance of links on a number of 
levels. These links are assured through the 
Documentation Centre’s adherence to 
international standards, which allow for the 
rapid exchange of information with 
external databases. The Documentation 
Centre classifies information according to 
HURIDOCS (Human Rights 
Documentation System) formats, and 
ensures the application of controlled 
terminology through use of the 
International Thesaurus of Refugee 
Terminology (Dordrecht: Martinus Nijhoff, 
1989). 

Documentation Centre country profiles 
are a primary source of information on the 
social, economic and human rights 
conditions in the countries of origin of 
refugee claimants entering Canada. These 
profiles cover a wide range of subjects and, 
therefore, require ongoing revision in order 
to reflect changing conditions and 
circumstances. New country profiles and 
updates to existing ones were produced in 
1991, including those on the USSR, 
Yugoslavia, China, Somalia, Ghana and 
El Salvador. 

Further, during the year, cultural 
profiles were produced on the cultural 
traditions of such countries and groups, as 
the Indo-Fijians, the Shi’a and Sunni, 
Campesinos, and the Ahmadiyya. The 
Documentation Centre also continued to 
provide timely coverage of major 
international events through its Question 
and Answer Series, with issue papers on 
the Occupied Territories, Bulgaria, 
Romania and Argentina. 


The Information Services Unit, which 
responds to specific questions posed by 
those involved in the refugee determination 
process, this year produced 2,400 
responses to requests for information. 

A new initiative for the Documentation 
Centre in 1991 was the Indexed Media 
Review (IMR). Produced on a weekly 
basis, the IMR contains the latest media 
reports on over 20 source countries in 
order to provide timely updates on human 
rights, legal and political changes in key 
countries in a fully indexed format for easy 
access to major issues and events. 

The Resource Centre at the Board’s 
Headquarters in Ottawa now contains over 
3,500 documents. Regional Documentation 
Centres in Vancouver, Calgary, Toronto 
and Montreal replicate most of the 
resources available at headquarters, 
housing reference texts, a variety of 
journals and newspapers and IRBDC 
databases as well as providing access to all 
information available through the central 
Documentation Centre. All centres, 
national and regional, are open for use by 
IRB Members, staff and the general public. 

The Documentation Centre continues to 
earn a world-wide reputation for its 
commitment to timely and accurate 
information exchange in an international 
context. To facilitate this exchange, the 
Documentation Centre supports an on-line 
link with the UNHCR Documentation 
Centre for Refugees in Geneva, through 
the international network IRENE. 

To further encourage national and 
international liaisons during the past year, 
the Centre hosted, among others, 
researchers from the Human Rights 
Documentation System (HURIDOCS) 
based in Oslo, the Immigration and 
Naturalization Service (INS) of the United 
States of America, as well as numerous 
international and Canadian officials. The 
Documentation Centre continues to assist 
the INS in the development of an 
information centre based on the Canadian 
model. 

The Documentation Centre also 
maintains important links and exchanges 
with, among many others, the Human 
Rights Information Centre of the Council 
of Europe, Strasbourg; Amnesty 
International; Human Rights INTERNET; 
the Rehabilitation Centre for Torture 
Victims, Copenhagen; 
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Documentation-Réfugiés, Paris; and the 
Danish Refugee Council, Copenhagen. 

As in past years, rapidly changing world 
events in 1991 required continual 
monitoring and corroboration on the part of 
Documentation Centre staff. From conflict 
in Somalia through democratization in the 
USSR and negotiations between guerrillas 
and authorities in Central America, timely 
and objective coverage was provided to the 
Board, interested Canadians and the 
international community. Consistent with 
its obligations, the Documentation Centre 
continued to contribute its expertise to the 
Board’s ongoing training sessions and 
developmental exchanges. 


Access to Information, 
Privacy and Special Projects 


One of the more sensitive areas of the 
Board’s operations involves balancing the 
right of the Canadian public to have access 
to information under the jurisdiction of the 
Board, against the right of individuals to 
protection of personal information. The 
responsibility for administering the 
provisions of the Access to Information 
and Privacy Acts, within the Board, rests 
primarily with the Access to Information 
and Privacy (ATIP) and Special Projects 
Section of the Documentation Centre. 

The ATIP Section responds to requests 
from the public and Board staff alike, by 
thoroughly reviewing records and applying 
exemptions, exclusions and severances, in 
keeping with the provisions of the 
applicable legislation. The Section works 
closely with Legal Services, particularly in 
the case of requests pertaining to sensitive 
records. 

The Section is also responsible for 
sanitizing CRDD decisions and hearings 
transcripts to ensure the protection of the 
identity of claimants, while maintaining the 
essence of decisions. 


Communications Services 


The Public Affairs Section provides a 
variety of communications services to 
support the operations of the Board as well 
as to maintain public support of the refugee 
determination system in the context of 
Canada’s humanitarian traditions. To this 
end, Public Affairs activities range from 
the development of speeches and 
information videos to the production of 
brochures and the Annual Report. 

One of the objectives established by the 
Board is to be the credible source in 
Canada of information and analysis on 
refugee-related issues. To achieve this 
objective requires that the Board be not 
only a source of expertise to the legal 
profession and others interested in refugee 
issues but also undertake, to the extent 
possible, educational programs directed to 
the general public. Public Affairs activities, 
including the Annual Report, focus on 
what the Board is doing as well as 
developments affecting the movement of 
refugees and the international context for 
Canada’s refugee policies. 

To help Canadians understand the 
refugee determination system and the 
issues affecting it, Public Affairs works 
closely with national and local media, 
responding to inquiries and providing 
background briefings and special media 
seminars whenever necessary. Public 
Affairs also supports the voluntary efforts 
of many Board Members who, at their own 
initiative, make presentations to 
community and interest groups about the 
work of the Board. 

The publications explaining the 
activities of the Board continue to be in 
high public demand. These are brochures 
explaining the work of the Convention 
Refugee Determination Division, the 
Immigration Appeal Division, the Backlog 
Subdivision and the role and resources of 
the Documentation Centre. In addition, 
Public Affairs continues to publish a 
quarterly statistical analysis of the 
disposition of claims before the 
Convention Refugee Determination 
Division. 


Internal communications are also one of 
the responsibilities of Public Affairs. Its 
bi-monthly newsletter, Rapport, helps to 
inform Members and staff from different 
divisions and widely scattered geographic 
regions about issues of general concern 
and interest to the Board. Media analysis 
reports are distributed to all Members on a 
regular basis as are articles and speeches 
relating to the domestic and international 
context in which the Board operates. 

Public Affairs also supports the 
activities of the Board’s primary 
spokespersons, the Chairman and the 
Executive Director, arranging editorial 
board meetings, special media interviews 
and speaking engagements before key 
national audiences. 


Information Systems 


In September, 1991, Treasury Board 
approved an additional $18 million 
six-year information management program 
for the IRB. The program was required in 
order that management information and 
data processing systems keep pace with the 
growth in volume of the Board’s 
operational activities over the past three 
years. Based upon a long-range 
information management strategy and 
annual information management plans, the 
program will allow the Board to upgrade 
equipment and software, fund EDP 
development projects and improve its 
ability to manage cases, enhance EDP 
security and contribute to international data 
networks. 

While the program is necessary to 
ensure that management systems continue 
to provide support to the Board’s activities, 
the Board has already gained an 
international reputation for the quality of 
its information systems. In 1991, the Board 
was one of 26 finalists (from over 2,000 
eligible participants worldwide) for the 
prestigious ENterprise Network Excellence 
Award (ENNE) which recognizes data 
networking excellence internationally. The 


only Canadian finalist in the award 
program, the Board joined other finalists 
including Rockwell International (Space 
Shuttle support networks) and the U.S. 
Marine Corps (networking systems during 
the Gulf War). This is a significant 
recognition on the part of the international 
community, and reflects a tradition of 
excellence that the Board will continue 
under the new information management 
strategy. 


Legal Services 


Legal Services provides advice on a 
variety of legal issues to Members and 
staff of the Board. Legal advisers are 
located in regional offices and at the 
National Headquarters and report to the 
Director of Legal Services. The Director of 
Legal Services reports to the Chairman on 
legal issues and to the Executive Director 
on operational matters. 

Written and oral opinions on legal 
issues are given to Members and staff. 
Legal advisers participate, on request, in 
the ongoing training of Members with 
respect to skills related topics, such as 
reasons-writing, and issues, such as 
evidence. Legal Services Branch is 
represented on various committees of the 
Board and attends meetings with Members 
and staff as requested. 

Legal Services may perform a legal 
review of draft reasons for decisions 
written by Members with a view to 
assisting them in the composition of the 
reasons for decisions. Legal Advisers 
comment on the issues which are raised by 
the case, the relevant jurisprudence on the 
issues and the format of the reasons. 
Members are free to adopt or reject the 
comments of Legal Services. 

Legal Services compiles and maintains 
a database entitled LEGVIEWS which is 
composed of summaries of important 
Refugee Division, Appeal Division and 
Federal Court decisions. The database is 
updated on a monthly basis and is 
accessible to Members and Board staff and 
to the general public through the 
Documentation Centres. 
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In addition, in 1991, Legal Services 
began producing RefLex, a publication 
which includes summaries of cases 
selected for their current and timely interest 
or for the significant manner in which the 
Federal Court, Refugee Division or Appeal 
Division has dealt with issues. RefLex also 
contains detailed instructions and examples 
on the use of the LEGVIEWS database. 
RefLex is also available to Board Members 
and staff and the general public through the 
Documentation Centre. 

Over the past year, there have been a 
number of Federal Court of Appeal cases 
which have dealt with decisions of the 
Refugee Division and Appeal Division. In 
last year’s Annual Report, it was reported 
that the Board had applied for intervenor 
status when the Supreme Court of Canada 
considered the Ward case, important 
because of the debate involving the breadth 
and application of the phrase “particular 
social group” found in the definition of a 
Convention refugee. In March 1991, the 
Board was granted leave to intervene, 
giving the Board the opportunity to make 
submissions on the meaning of the 
definition of Convention refugee when the 
Supreme Court of Canada hears the appeal 
in early 1992. 

During the year, the Federal Court of 
Appeal considered the issue of the effect 
on a claim to be a Convention refugee of 
penal sanctions for illegal departure or 
overstaying an exit visa. In support of their 
claims before the Refugee Division, five 
claimants who had left Czechoslovakia 
legally for Cuba but had disembarked on a 
stopover in Canada testified to difficulties 
they had faced in their country principally 
because of their Roman Catholic religion. 
The claimants relied on their fear of severe 
sanctions imposed by Article 109 of the 
Czech Penal Code because they had 
overstayed their exit visas. 

The Court characterized the problem as 
the same in all cases where the legislation 
of a state sets out severe penalties for those 


of its nationals who leave its territory 
illegally or remain abroad outside the 
authorized limit. In the Court’s view 
“neither the international Convention nor 
our Act... had in mind the protection of 
people who, having been subjected to no 
persecution to date, themselves created a 
cause to fear persecution by freely, or of 
their own accord and with no reason, 
making themselves liable to punishment 
for violating a criminal law of general 
application.” Although the Court 
concluded that criminal sanctions can have 
a “determining effect on the granting of 
refugee status” in the appropriate 
circumstances, the claims in this case did 
not provide for that context. The decisions 
of the Refugee Division determining the 
claimants not to be Convention refugees 
were upheld. 

In another case, the Federal Court had 
the opportunity to consider the scope of the 
Refugee Division’s power to take notice of 
information within the meaning of 
subsection 68(4) of the Immigration Act. 
The Court held that information obtained 
as a result of the panel’s post-hearing 
inquiries into the publishing practices of a 
Nigerian newspaper does not fall within the 
categories in subsection 68(4) as facts 
which may be judicially noticed, generally 
recognized facts or information or opinion 
within the Refugee Division’s specialized 
knowledge. The Refugee Division has no 
power to take evidence other than at an oral 
hearing in the presence of the claimant. 

The Refugee Division’s ability to 
restrict its consideration of potential 
punishment to due legal process was the 
subject of another appeal to the Federal 
Court. In this case, the Court found that the 


Refugee Division had erred in confining its 
consideration of a conscientious objector’s 
claim to be a Convention refugee to 
punishment that might or would be 
inflicted by due legal process. The 
claimant’s credible testimony and the 
documentary evidence filed demonstrated 
that deserters in the claimant’s home 
country would be subjected to extra judicial 
treatment that amounted to persecution. 

A number of Federal Court of Appeal 
cases have dealt with the Refugee 
Division’s assessment of the credibility of 
the claimant’s evidence. The issue of 
credibility is one of the most challenging 
issues faced by Refugee Division panels. 
The Court has held that the ability of the 
Refugee Division panel to assess the 
credibility of the claimants was defective 
because guidelines were set out in vague 
and general terms. In one such case, the 
Court stated that the Refugee Division is 
under a duty to articulate in clear and 
unmistakable terms the reasons for its 
findings on credibility. 

In addition to the Federal Court 
jurisprudence affecting the Board, the 
Supreme Court of Canada’s decisions on 
the role of administrative tribunals in the 
enforcement of the Canadian Charter of 
Rights and Freedoms have clarified to 
some extent the jurisdiction of 
administrative tribunals, including the 
Refugee Division and Appeal Division, to 
deal with Charter arguments (See for 
example Tétreault-Gadoury v. C.E.I.C. 
(1991), 126 N.R. 1; 81 D.L.R. (4th) 358 
(S.C.C.); Cuddy Chicks Ltd v. O.L.R.B. et 
al (1991), 122 N.R. 361; 81 D.L.R. (4th) 
121 (S.C.C.) and Douglas/Kwantlen 
Faculty Association v. Douglas College 
[1990] 3 S.C.R. 570). Given this view, the 
Charter will no doubt continue to be argued 
before and dealt with by the Refugee 
Division and the Appeal Division in the 
coming year. 


IRB 1990/91 Fiscal Year 


RESOURCE 
SUMMARY Authorized Person Years* Operating Budget 
Main Estimates 493 $ 61,788,000 
Supplementary Estimates** 53 $ 18,112,000 
TOTAL 646 $ 79,900,000 
1991/92 Fiscal Year 
Authorized Person Years* Operating Budget 
Main Estimates TIS $ 86,010,000 
Additional Resources Approved 
by Treasury Board*** 20 
TOTAL 193 $ 86,010,000 
Notes 


*Person-year figures exclude Members (Governor-in-Council appointees) since these 
person-years are not controlled by Treasury Board. 


**Supplementary estimates were required in 1990/91 due to workload increases resulting 
from a higher than anticipated volume of refugee claims. 


*** Additional person-years approved by Treasury Board for the Refugee Backlog 
Clearance Program for 1991/92. 
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Immigration and La Commission de |'immigration 
Refugee Board et du statut de réfugié 


Chairman Président 


Ottawa, Canada 
K1A OK1 


March 1993 


The Honourable Bernard Valcourt, P.C., M.P. Loe 
Minister of Employment and Immigration AS 
House of Commons 
Ottawa, Ontario 
K1A 0A6 


a 
JAN 3 17 1995 


a 2 
‘4, f KS 
Q i S ity ot AD 
Dear Mr. Valcourt: 


It is my pleasure to submit to you, pursuant to section 66 of the 
Immigration Act, the fourth Annual Report of the Immigration and 
Refugee Board, covering the period 1 January 1992 to 31 December 1992. 


Yours sincerely, 


Nurjehan Mawani 
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Our Responsibility is to Apply 
the Law Fairly 


The purpose of this Annual Report of the 
Immigration and Refugee Board (IRB) is 
to inform Parliament of the major issues 
affecting its fourth year of operation. As 
with previous reports, it contains a variety 
of statistics pertaining to the number of 
claims handled by the Board during the 
year, acceptance rates and other numbers. 
Readers should remember that each of 
these numbers represents the hopes and 
aspirations of an individual. Whatever the 
outcome of the determination process, the 
Board has a responsibility to deal with that 
individual in a fair and consistent manner 
in accordance with the laws of Canada and 
the traditions of caring and compassion for 
which Canadians have a deserved 
international reputation. 

Maintaining a focus on this 
responsibility is doubly important at a time 
when the environment in which the Board 
operates is undergoing significant change. 
Neither the Board nor other stakeholders 
in the system can afford to devote all of 
their energies to adapting to change at the 
expense of the main purpose, refugee 
determination. 


The International Environment 

is Changing 
Over the course of 1992, the world has 
witnessed some significant changes which 
both produced refugee claimants and led 
to increased attempts to address the issues 
of the plight of displaced peoples. These 
changes are closely monitored by the 
Board to provide it with some indication 
of movements. 

One of the more positive signs is the 
increasing activity of the United Nations 
in attempting to find practical solutions to 
problems created by civil strife, famine 
and other internal conditions. While the 


international community has a long way to 


go in this regard before it might declare 


any interventions successful, over the long » 


term this approach could lead to the 
resolution of conditions which force 
people to flee. If the world could devote 


its resources to this end, the human cost of | 


displacement would be reduced 
significantly. 

Unfortunately, there is still disturbing 
evidence in many parts of the world of 
increasing ethnic and racial tensions. 
Even as many new nations and emerging 
nations struggle to develop democratic 
institutions and modernize their 
economies, these tentative efforts are 
undermined by internal strife. Unless 
alternative solutions can be found to 
resolve these issues, I fear we could see 
large new flows of refugees from places 
from which few have come before. 


Responding to a New Environment 


As the Board maintains a close watch on 
the international factors which could 
influence its work, it is also moving 
quickly to respond to the new environment 
created by the passage of Bill C-86. On 
implementation of the new legislation, 
which will effectively eliminate the initial 
hearing, the Board will have a caseload of 
some 25,000 transitional claims. 
However, it will then be able to devote all 
of its resources to the critical part of the 
process, the determination of refugee 
status at the full hearing. This, combined 
with a legislative basis for the expedited 
process, will give the Board increased 
flexibility to cope with its existing 
caseload as well as to respond to new 
demands as they arise. At the same time, 
we should keep in mind that changing 
international conditions make it difficult to 
forecast the number of claims and those 
which can be expedited. 

Other changes in the legislation 
affecting both the Convention Refugee 
Determination Division and the 
Immigration Appeal Division will further 
enable the Board to deal promptly with 
cases without sacrificing fairness. 


The Continuing Commitment 
to Fairness 


Through all of these changes, the Board 
remains committed to fairness. From the 
Board’s perspective, “fairness—has three 
interrelated components: 

First, Members must adjudicate refugee 
claims and immigration appeals with a 
high degree of impartiality and sensitivity 
as well as a sense of responsibility. Every 
day, we make decisions that fundamentally 
impact on the lives of persons. To truly 
understand what claimants and appellants 


are attempting to say and how they feel, 
Members have to step outside of 
themselves and attune their own values 
and attitudes to those of the individual 
before them. In this process, there can be 
no room — and no tolerance — for 
frivolous or inappropriate behaviour on the 
part of Members or staff. For this reason, 
the Board places a great deal of emphasis 
on cross-cultural training and has 
developed a code of conduct for Members 
in the hearing room. The calibre of our 
Members is outstanding; they are a 
dedicated group of people committed to a 
“calling—sather than a job. 

Second, fairness involves a high degree 
of consistency in decision-making. 
Claimants should expect, no matter where 
their claims are heard in Canada or which 
Members might hear them, that similar 
circumstances and facts will be accorded 
similar treatment. Ongoing professional 
development activities, training workshops 
and experience-sharing are all part of the 
Board’s attempts to ensure a high degree 
of consistency, within the context of 
individual, independent decision-making. 
To this end, the Board has begun to 
develop Preferred Position Papers which 
serve as guidelines to Board Members in 
their approach to analysis in drawing 
similar conclusions from a similar basis of 
fact and law. I am gratified to note that 
Bill C-86 gives these guidelines legislative 
recognition. While guidelines do not 
detract from the ability of Members to 
come to independent decisions, Members 
will be expected to take them into account 
in reaching decisions. 

Finally, fairness is directly related to the 
speed of decision-making. The Board has 
an obligation to confirm the status of 
genuine refugees as quickly as possible in 
order to assure them protection. Further, it 
is responsible to those denied refugee 
status to advise them expeditiously, rather 
than keep them waiting in a state of 
uncertainty. I am pleased to report that, 
during 1992, the Board has reduced the 
time required to conclude a full hearing to 
an average of four months from the date 
the claim was referred. 
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The Evolving Definition of a 
Convention Refugee 


The definition of a Convention refugee 
is now over 40 years old. It was developed 
in response to a set of international 
circumstances which existed at the time; 
many have argued that it is difficult to 
adapt the definition to present realities. 
For example, the definition of a 
Convention refugee does not apply to 
persons fleeing famine, economic 
deprivation, or ecological disasters. 

In Canada, as elsewhere, there is 
growing interest in the issue of 
persecution on the basis of gender. To 
address this issue in the context of the 
Convention definition, some have 
advocated adding gender as an additional 
ground. Throughout the debate, the Board 
has been active in promoting training 
programs which increase awareness 
among Members of the particular 


problems facing women refugee claimants. 


The End of the Backlog 


I am pleased to report that the Board 
has all but concluded work on the Backlog 
Clearance Program. Over the three-year 
life of that program, the Board dealt with 
almost 50,000 claimants: individuals 
caught in limbo for many years because 
the previous institutional systems could 
not cope with the demand. Although the 
clearance program took longer than 
originally anticipated, and absorbed scarce 
Board resources, it was a very important 
factor in giving the new refugee 
determination system the chance to 
succeed. Without it, I fear we would have 
been overwhelmed by new claimants in 
the early days of the Board’s mandate. 

The experience with the Backlog is one 
that will remain with all of us for some 
time to come. That is one of the reasons 
why the Board is committed to efficiency 
and expeditiousness in determining 
refugee claims. 


Saying Farewell to a True Leader 


One of the most important events during 
1992 was the retirement of the Board’s 
first Chairman, Gordon Fairweather. Mr. 
Fairweather was a true leader in every 
sense of the word. More than any other 
factor, it was his leadership, his wisdom 
and his overriding sense of responsibility 
which inspired the Board to success. 

The former representative in Canada for 
the United Nations High Commissioner for 
Refugees, Chefeke Dessalegn, called his 
contribution “the Fairweather factor—in 
tribute to his personal credibility and 
dedication. 

While he will be greatly missed, all of 
us wish him success in his new 
endeavours. For my part, Iam committed 
to carrying on the values and the high 
expectations that he brought to the 
Immigration and Refugee Board. 
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THE 
INTERNATIONAL 
CONTEXT 


Africa 


The early promise of increased 
democratization in Africa was not fulfilled 
in 1992. General political developments 
within most of the continent’s states 
consisted of minor changes. 

In North Africa, the growing influence 
of Islamic movements remained the main 
issue, particularly in Algeria where the 
electoral victory of the Islamic Salvation 
Front (ISF) was annulled by the military’s 
takeover. The ISF was quickly banned 
and political violence escalated, 
culminating in the assassination, by 
unidentified assailants, of President 
Boudial and attacks on military and 
civilian targets. 

Large-scale armed conflicts continued 
in the Horn of Africa, attracting an 
increasing amount of international 
attention. “Operation Restore Hope— 
commenced in Somalia, where clan 
violence and the total collapse of 
government authority prevented 
international aid from reaching a starving 
population. Refugee flow into 
neighbouring Kenya and Ethiopia, and the 
situation in the self-proclaimed “Republic 
of Somaliland,—were topics of IRB 
publications entitled Kenya, Ethiopia, 
Djibouti, Yemen and Saudi Arabia: The 
Situation of Somali Refugees and Somalia: 
The North. 

In Kenya, President Daniel Arap Moi 
was accused repeatedly of trying to 
maintain power by fostering ethnic 
divisions in the opposition. This resulted 
in major ethnic clashes in the summer of 
1992. Multiparty parliamentary and 
presidential elections were held in 
September. Moi won re-election in the 
presidential poll. However, both 
international and domestic observers 
reported irregularities. A relatively weak 
opposition achieved better results in the 
parliamentary elections. The DIRB 
produced a paper on related issues entitled 
Kenya: Restoration of Multi-Party 
Government and Kenyans of Somali 
Origin. 


In Ethiopia, ethnic tensions provoked 
fighting in several provinces during the 
year. Anumber of ethnic groups, 
including the Oromos, continued to reject 
the authority of the Tigrayan-controlled 
transitional government. Regional and 
legislative elections were held in July 
1992, but were delayed in some regions 
because of the fighting. 

In many other parts of Africa, armed 
conflict continued despite progress on 
reforms. An agreement between the 
Mozambique government and the 
Mozambique National Resistance 
(RENAMO) did not end fighting between 
their respective armed forces. South 
Africa’s President DeKlerk officially put 
an end to apartheid and attempted to 
renew negotiations with black leaders 
though violence in the townships claimed 
numerous lives. 

Rebel leader Jonas Savimbi lost 
Angola’s first democratic elections at the 
end of the year, leading to renewed 
fighting in that country. In Nigeria, the 
military moved towards transferring 
power to a civilian government, despite 
religious rioting between Muslims and 
Christians in the north of the country, a 
region of significant demographic change. 

Relations between Zaire’s President 
Mobutu and an opposition prime minister 
remained strained due to the former’s 
uncooperative stance. An IRB report 
entitled Zaire: Chronologie des 
événements marquants provided 
information to decision-makers about the 
democratization process in that country. 

The ban on political parties was lifted 
in Ghana in 1992 and multi-party elections 
held at the end of the year returned 
President Rawlings to power as a civilian 
president of the “Fourth Republie— 
Events in Ghana during the year were 
analyzed in a DIRB report entitled Ghana: 
Constitution Democracy and the Fourth 
Republic. 
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The Middle East 


During 1992, Iraq remained one of the 
major foci of Middle East conflict, though 
certainly not the only one. The Shi’a 
rebellion in Iraq and the subsequent 
violent crackdown by the Iraqi army led 
the United Nations to impose a 
“no-fly-zone—in the southern part of the 
country, while thousands of Iraqi Shi’as 
sought refuge in Iran. The situation in 
northern Iraq, where armed Kurdish 
groups controlled important 
Kurdish-populated areas under limited 
international protection, remained 
uncertain. 

Abuses of human rights continued in 
Iran during the year. Large-scale 
demonstrations against the regime were 
followed by mass arrests and executions in 
several cities. Many people, particularly 
women, were arrested for violating the 
strict, religious dress code. The execution 
of political prisoners and drug traffickers 
continued and the Iranian government was 
accused of assassinating a number of 
opposition leaders in Europe. Events in 
Afghanistan raised hopes of repatriating 
Afghan refugees still in Iran. The 
majority of them, however, have thus far 
refused to return to Afghanistan due to 
continuing political and economic 
difficulties in their home country. 

In Lebanon, the results of the 1992 
parliamentary elections reinforced the 
Syrian-backed central government’s 
control throughout the country, with the 
exception of the southern regions. There, 
the South Lebanese Army and the Israeli 
Defence Forces clashed repeatedly with 
Lebanese guerilla groups, particularly the 
Hezbollah. The DIRB published an 
overview of events in Lebanon entitled 
Liban : Chronologie des événements 
marquants avril 1975 - septembre 1992. 


As the Middle East peace negotiations 
continued in 1992, the Israeli-occupied 
territories were sites of further violence 
and bloodshed. On several occasions, 
demonstrators were killed or injured as 
Israeli security forces opened fire on 
protests in the Occupied Territories. The 
country’s resources, already stretched by 
unemployment and chronic housing 
shortages, were further strained by the 
massive immigration of Jews from the 
former Soviet Union. The December 
deportation of Palestinians from the 
Occupied Territories to southern Lebanon 


threatened to derail the Middle East peace _ 


process. 

Asia 

Though continuing liberalization of 
China’s economic system helped to 
improve that country’s strained 
relationships with the outside world, 
human rights organizations continued to 
report on serious human rights violations, 
including those by officials within the 
justice and prison systems. The 
government targeted nationalist 
movements in Tibet, Xinjiang province 
and Inner Mongolia as part of the 
Communist Party’s focus on maintaining 
the stability of the regime. Sino-British 
relationships were strained during the year 
over the future of Hong Kong. 


The conflict in Sri Lanka continued to 
displace people, including a large number 
of Muslims forced out of the eastern 
region by the Liberation Tigers of Tamil 
Eelam. In a controversial move by the 
government of India, Sri Lankan Tamils 
were repatriated from the southern part of 
the sub-continent. Questions raised by 
these developments were addressed in a 
DIRB Question and Answer Series papet 
entitled S7i Lanka: Internal Flight 
Alternatives. The DIRB also produced a 
paper entitled Sri Lanka: Chronology of 
Events, February 1988 - August 1992. 
During 1992, Sri Lanka remained the 
largest single source of refugee claimants 
arriving in Canada. 
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In India, the government faced 
continuing difficulties in adapting to a 
market economy. Though reforms were 
put in place, sectarian violence persisted in 
the Punjab, Kashmir and Assam states. 
Tensions were further exacerbated when 
Hindu militants destroyed the Ayodhya 
mosque in December and widespread 
religious rioting followed. 

The Pakistan provinces of Sindh and 
Kashmir were the scenes of recurrent 
ethnic clashes during the year. The army 
continued to occupy Sindh and also broke 
up demonstrations organized throughout 
the country in November by the Pakistan 
People’s Party (PPP). These events were 
followed by large-scale arrests of PPP 
members. Concerns about the human 
rights situation of the Ahmadis persisted. 
That issue and the situation of Mohajirs in 
Sindh were analyzed in two DIRB reports 
entitled Cultural Profile: The Mohajirs 
and Pakistan: Treatment of Ahmadis Who 
Return. 


In Afghanistan, a coalition of Muslim 
guerillas seized power in April, shortly 
after the fall of the Najibullah regime. 
Ethnic divisions hampered the new 
government and led to periodic fighting 
between coalition forces. Some one and a 
half million Afghan exiles returned during 
the year only to face political instability, 
minefields and short supplies of food. 

In Bangladesh, the poor economic 
situation resulted in strikes and 
demonstrations against the elected 
government. A weak economy was further 
strained by the arrival of 250,000 
Rohingyas fleeing government violence in 
Myanmar. International pressure forced 
the Rangoon government to sign a 
repatriation treaty for the Rohingyas 
although some Rohingya organizations 
were against the repatriation process. 

Following the breakup of the Soviet 
Union at the end of 1991, ethnic tensions 
grew in the Central Asian Republics. 
During 1992, a civil war, based on political 
rather than ethnic tensions, erupted in 
Tajikistan, while fighting between Azeris 
and Armenians continued in the disputed 
Nagorno-Karabakh region of Azerbaijan. 
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Latin America and the Caribbean 


Despite economic growth and other 
positive developments in most of Latin 
America, political instability and violence 
continued in some countries during 1992. 
Among the year’s most important events 
was the end of the civil war in El 
Salvador, where the parties reluctantly 
signed a peace agreement, which in turn 
led to a sharp decrease in violence. 

The military’s power in Honduras was 
threatened as the conflict on the 
Nicaraguan border abated and domestic 
scandals evoked public anger. The 
resurgence of rural violence by armed 
groups in Nicaragua was brought largely 
under control by year’s end. In 
Guatemala, some rural refugees began 
returning, despite continuing political and 
labour-related violence. 

Peru was the site of major 
developments in 1992 with the elected 
president suspending the constitution and 
seizing wider powers in what was, 
effectively, a constitutional coup. Those 
developments were analyzed in a DIRB 
report entitled Peru: Impact of the April 
1992 Coup. Attacks by the Shining Path 
rebels continued despite the capture of the 
group’s leadership and the surrender of 
hundreds of its members. 

A range of factors threatened political 
stability in other South American 
countries. Repeated coup attempts in 
Venezuela shook the scandal-ridden 
government, while Columbia declared 
emergency measures to curb kidnapping, 
guerilla activities and drug trafficking. 


Brazil was shaken by the resignation and 
trial on corruption charges of its first 
democratically-elected president, while 
economic problems and insecurity 
continued to plague the country. Despite 
labour unrest, exposure of corruption and 
widespread abuses of authority, Argentina _ 
scored economic gains during the year. | 
In the Caribbean, Haiti was the focus of 
political unrest. A non-elected government 
was installed amid continuing human 
rights abuses, and Haitian asylum-seekers 
fled the country in increasing numbers, 
pressuring the American refugee 
determination system. Despite 
constitutional and electoral reforms in 
Cuba, the government there intensified its 
crackdown on dissidents in 1992. 


Eastern Europe and the 
Former Soviet Union 


Democratization continued in the region, 
exemplified by multi-party, parliamentary, 
presidential and/or local elections in 
Albania, Bulgaria, Czechoslovakia, 

Estonia, Lithuania, Poland and Romania. 

A number of legislative changes took 

place, including a new citizenship law in 
Estonia, constitutional changes in Belarus, 
Estonia, Slovakia and Poland, and criminal — 
code amendments in Russia, Ukraine and 
Romania. Despite efforts to establish 

states based upon the rule-of-law, judicial 
reform proceeded slowly in most countries. | 


Nationalism remained a major force in 
the region. The former Yugoslav republics 
of Slovenia and Croatia were widely 
recognized as independent states in 
January 1992. Bosnia-Hercegovina was 
recognized in April following a 
referendum on independence that was 
boycotted by the republic’s Serbs. Shortly 
thereafter, ethnic conflict escalated into a 
civil war, characterized by gross violations 
of human rights — particularly against the 
republic’s Muslim plurality. Within the 
former Soviet Union, ethnic and political 
violence continued in Russia and 
Moldova. The conflict in the Ossetian 
region of Georgia remained unresolved 
and was joined by civil war in Abkhazia. 
Czechoslovakia’s decision to separate into 
two states, however, took place peacefully. 

Both cooperation and competition were 
evident between the states of Eastern 
Europe, while the Commonwealth of 
Independent States (CIS) functioned as a 
loose association of former Soviet 
republics. Although a number of bilateral 
“friendshp— and economic agreements 
were signed, regions such as the Crimean 
Peninsula, Nagorno-Karabakh, parts of 
Georgia and areas of the Russian 
Caucasus, were subject to international 
dispute. 


Political instability, stemming from 
ethnic violence and economic problems, 
was the primary cause of continuing 
migration from the region. By year’s end, 
the armed conflicts in Croatia and 
Bosnia-Hercegovina had left over two 
million people homeless in Europe’s worst 
refugee crisis since 1946. Fearing a mass 
migration, Western European countries 
took steps to control immigration, 
including consideration by Germany to 
amend its constitutional right to asylum. 
Violence against asylum-seekers and 
foreigners in Germany increased 
significantly in 1992. 

Canada also felt the impact of migration 
from the region. A large number of people 
arrived from former Soviet and Yugoslav 
republics and from Romania. The DIRB 
continued to monitor the situation, 
producing a number of Question and 
Answer Series reports on the former Soviet 
Union, Romania and the former 
Yugoslavia. 
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THE 
CONVENTION 
REFUGEE 
DETERMINATION 
DIVISION 
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The Role of the Division 


The Convention Refugee Determination 
Division (CRDD) is an independent 
quasi-judicial body established under the 
Immigration Act as amended in 1988. It 
has the jurisdiction to determine whether 
refugee claimants in Canada who are 
eligible for consideration and have a 
credible basis for their claims are 
Convention refugees as defined in the 
legislation. The CRDD also hears 
applications by the Minister of 
Employment and Immigration respecting 
the cessation of refugee status as well as 
ministerial applications to vacate earlier 
determinations on the grounds of fraud, 
misrepresentation or the concealment of 
material facts. 

The Members of the CRDD have the 
powers of a commissioner as defined in 
Part I of the Inquiries Act, including the 
power to summon and examine witnesses, 
issue commissions or requests for the 
taking of evidence in Canada, administer 
oaths, and engage services required for 
full and proper hearings. The operations 
of the CRDD are governed by rules of 
procedure, approved by the 
Governor-in-Council, which flow from the 
statutory provisions of the Immigration 
Act. 

Legislation provides that the CRDD be 
composed of up to 65 full-time permanent 
Members with full- and part-time 
temporary members to be appointed as the 
workload requires. Members serve, 
during good behaviour, for renewable 
terms of up to five years; temporary 
Members for renewable terms not 
exceeding two years. 


The Refugee Determination Process 


Amendments to the Immigration Act will 
change the legislative basis of Canada’s 
refugee determination system, including 
the elimination of the initial hearing as a 
statutory requirement. The following 
describes the initial hearing process as it 
worked in 1992. 

Refugee determination in Canada was a 
two-stage process consisting of a 
preliminary hearing and a second hearing 
on the merits of the claim. At the initial 
hearing, a two-member panel, consisting 
of a Canada Immigration Adjudicator and 
a CRDD Member, considered the 
eligibility of the refugee claimant and 
examined whether or not the claim had a 
credible basis. 

Ineligible claimants were those 
recognized as Convention refugees in 
another country, previously rejected 
claimants who had been out of the country 


for less than 90 days, persons convicted of | 


serious crimes, war criminals and security 
threats. 

Once a person was determined eligible 
for consideration as a Convention refugee, 
the panel examined the evidence 
supporting the claim. Using a low 
threshold test, it required only one of the 
two panelists to find that there was a 
credible basis for the claim to be referred 
to the full hearing. However, both 
members had to agree that there was no 
credible basis for the claimant to be 
rejected. 

The full hearing, described as follows, 
reflects the process as it will continue to 
function after the implementation of Bill 
C-86. 


At the full hearing, the CRDD alone is 
responsible for determining the claim. 
During this hearing, a two-Member panel 
considers the evidence presented by the 
claimant in relation to known conditions 
in the claimant’s country of origin. Again, 
both members must agree to reject the 
claim whereas only one member needs to 
agree that the claimant’s circumstances fit 
the definition of a Convention refugee for 
the claim to be allowed. 

Throughout the process, claimants are 
entitled to be represented by Counsel, 
enjoy the protection of the Canadian 
Charter of Rights and Freedoms and may 
appeal, with leave, adverse decisions to 
the Federal Court of Canada. Interpreters 
are provided for all hearings in which they 
are required. 

While this reflects the legislated basis 
of the refugee determination process, a 
number of administrative and procedural 
changes have been made over the past two 
years. These changes take into 
consideration fairness and natural justice, 
improving upon the timeliness of hearings 
and ensuring that the process is 
functioning as efficiently as possible. 

These changes include: 

e A simplified inquiry process at the 
initial hearing level, essentially a paper 
screening of the evidence in cases likely to 
be conceded by the Case Presenting 


Officer. A positive decision through this 
process results in the claimant being 
referred to a full hearing without having to 
participate in an initial hearing; 

e The expedited process at the full 
hearing level, allowing for a single CRDD 
Member to determine the claimant to be a 
Convention refugee where the facts and 
circumstances of a claim are particularly 
clear. Where positive decisions are 
indicated, the process enables refugee 
status to be confirmed relatively quickly 
through a brief hearing at which claimant 
and counsel attend. If a positive decision 
is not evident, the claim is referred to a full 
hearing as part of the normal process; 

e Pre-hearing conferences with claimant 
and counsel meeting a Refugee Hearing 
Officer to agree, as much as possible, on 
the facts and circumstances of the claim. 
Even where the claim is subsequently 
deemed inappropriate for the expedited 
process, the agreements arrived at and the 
other information elicited and exchanged 
during the conference can help focus 
discussions at the full hearing; and 

e In the larger regions, teams of 
Members and RHOs are continuing to 
specialize in specific countries or 
geographic areas; this enables Members to 
develop in-depth expertise in the objective 
bases for claims, reducing the time 
required at the full-hearing level. 
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Claims Received and Processed - 1992 
at Initial and Full Hearing 
4500 ] 
4000 
3500 
3000 
wn 
E 2500 
140) 
O 2000 
1500 7 1 
1000 1 
500 =I] 
@) + 
Jan. | Feb. Mar. Apr. May Jun. Jul. Aug. | Sep. Oct. Nov. | Dec. 
Sr seane Received 3847 | 3202 | 2919 | 2556 | 2428 | 2582 | 2626 | 2777 | 3418 | 3260 | 3823 | 4305 
Comp-tnitial*| 2758 | 1932 | 3908 | 2066 | 2600 | 2869 | 2263 | 2056 | 2828 | 2012 | 1907 | 2402 
4 
—— Comp-Full* | 2438 | 2556 | 2835 | 2664 | 2691 | 2950 | 2572 | 2137 | 2380 | 2216 | 2366 | 2031 
*Including withdrawn / abandoned claims 


The Year in Review 


The number of claims for refugee status 
made in Canada during the year climbed to 
almost 3,150 a month for a total intake of 
37,720 for 1992. This is the highest 
annual intake since the Board began 
operating in January 1989 and represents a 
25 per cent increase over the number of 
claims made in 1991. Sri Lanka, CIS and 
the former republics of the Soviet Union, 
Somalia, Israel and Pakistan topped the list 
of major source countries of origin for 
claimants arriving in Canada. 

There was a total of 31,431 claims 
heard to completion at the initial hearing 
level, of which 243 were either withdrawn 
or abandoned, 107 were denied on the 
basis of eligibility, 1,199 were denied on 
the basis of credibility and 29,883 were 
referred to a full hearing. The number of 
claims heard to completion in 1992 
exceeds the total of 30,055 concluded in 
1991. The 1992 referral rate of almost 95 
per cent has remained steady since 1989. 

At the full hearing level 29,838 claims 
were heard to completion in 1992 
including claims that were withdrawn and 
abandoned. This is a slight increase over 
the 29,520 claims heard to completion in 
1991. At the end of the year there were 
14,999 claims pending compared to 
13,456 claims pending at the end of 1991. 


Pending claims are claims for which 
decisions have not been rendered and 
which have not been withdrawn and 
abandoned. Positive decisions were 
rendered in 17,437 claims in 1992, 
compared to 19,425 in the preceding year. 
The number of negative decisions rose to 
9,871 in 1992 from 7,516 in 1991. 

The acceptance rate at the full hearing 
level, taking into account both positive 
and negative decisions as well as 
abandoned or withdrawn claims, was 60 
per cent. The acceptance rate stood at 69 
per cent in 1991, 77 per cent in 1990 and 
88 per cent in 1989. 

The overal acceptance rate, which takes — 
into account final decisions at both initial 
and full hearing stages of the 
determination process, stood at 57 per cent | 
for 1992. The overall acceptance rate was 
64 per cent in 1991 and 70 per cent in 
1990. The rate declined for every major 
source country except for Somalia, which 
remained steady at 91 per cent, although it © 
remained high for such other traditional 
refugee-producing countries as Sri Lanka 
and Iran. 


Issues Affecting the Division 
Refining the Procedures 


In 1991, the CRDD implemented the 
expedited process at the full hearing level 
to improve efficiency and enable Members 
to deal with a larger caseload. At that 
time, the use of the expedited process was 
restricted to those countries with 
extremely high rates of acceptance. 
However, beginning in 1992, the Board 
began expanding this base so that, by the 
end of the year, cases of claimants from 
virtually every country were included in 
the expedited process. 

With this expansion, the Board has been 
able to expedite 35 to 40 per cent of its 
caseload at the full hearing stage. The 
informal pre-hearing conference between 
claimant/counsel and the Refugee Hearing 
Officer before a Member of the CRDD has 
continued to be the cornerstone of the 
expedited process. Over the course of 
1992, monitoring systems were put in 
place to better ensure consistency between 
regions in the assessment of claims 
eligible for the expedited process. 

It should also be noted that the 
Immigration Act amendments provide for 
a legal basis for the expedited process — 
positive determination of refugee claims in 
appropriate cases without the necessity for 
a hearing. 


Overall Acceptance Rates 
(Initial and Full Hearing Stages) 


—— 


Country 1991 1992 
China 21% 19% 
| CIS et al. 66% 53% 
El Salvador 70% 28% 
| Ethiopia 82% 54% 
Ghana 34% 21% 
_ tran 86% 75% 
_ Lebanon 82% 46% 
Pakistan 62% 56% 
| Somalia 91% 91% 
Sri Lanka | 95% 92% 


Coping with the Caseload 


One of the significant indicators of the 
Board’s performance is the extent to which 
the CRDD completes refugee hearings 
expeditiously. Achieving the goal of 
speedier hearings is dependent upon the 
volume of refugee claims, the rate at which 
they are received and the ability of the 
Members and staff to process them. 
Throughout the Board, a new set of 
operational standards for the management 
of the hearing process ensured that the 
CRDD completed full hearings, from the 
date of referral, within an average period of 
four months in 1992. 
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The improved efficiency and 
productivity of the CRDD can also be 
attributed to the publication, during the 
year, of a number of substantive and 
procedural papers. These set out a 
preferred approach and suggested 
framework for analyzing claims involving 
various aspects of the Convention refugee 
definition and suggested approaches for 
dealing with specific procedural challenge 
issues. Members of the CRDD have been 
using these quick reference materials for 
guidance as to the types of questions, 
evidence and other considerations that 
should be taken into account when making 
their decisions on claims. 

The Board has no control over its 
caseload. It is determined by international 
conditions as well as the refugee policies 
of other countries. Nonetheless, once a 
claim is registered with the Board, the 


CRDD has a responsibility to both the 
Canadian public and to individual 
claimants to proceed with the 
determination process as quickly as 
possible, given the need for fairness and 
natural justice. In this regard, the 
elimination of the initial hearing should 
prove of value in improving the CRDD’s 
efficiency in that all Member and staff 
resources can be allocated to the full 
hearing process. 


Postponements and Adjournments 


In last year’s Annual Report, mention was 
made of the Board’s publication of a 
Practice Notice to the legal profession that 
sets out guidelines to help eliminate 
unnecessary adjournments. During 1992, 
the Board developed and issued a 
comprehensive procedural policy paper 
intended to ensure that unacceptable 

delays resulting from postponements and 
adjournments would be dealt with 
effectively and consistently. The theme of 
this policy guide is the need to balance, 
with adequate procedural safeguards, the 
rights of claimants to a fair hearing against 
the public interest in (and the Board’s 

need for) efficiency in proceeding with 
refugee determination hearings. 


Major Sources Countries - 1992 
by region 


Quebec/Atlantic Ontario Prairies 


B.C. National 


Pakistan (1071) 
Somalia (920) 
Lebanon (707) China (863) 
Sri Lanka (675) lran (656) 


Haiti (509) USSR (631) China (42) Guatemala (95) China (1275) 
USSR (668) Yugoslavia (557) Iran (20) Somalia (83) USSR (1215) 
Zaire (469) Ghana (479) Romania (18) Yugoslavia (71) E! Salvador (934) 
Romania (463) Pakistan (444) India (15) Honduras (38) Lebanon (896) 
Bangladesh (443) Sudan (435) Chile (15) Sri Lanka (37) India (837) 

Peru (367) El Salvador (382) Russia (14) Pakistan (36) Ghana (699) 


Sri Lanka (4989) El Salvador (99) __ Iran (242) 

Somalia (2345) | Guatemala (57) — China (206) 
Pakistan (47) 
Yugoslavia (44) | El Salvador (145) Iran (1279) 


Sri Lanka (5708) 
Somalia (3359) 


India (152) Pakistan (1598) 


THE 
IMMIGRATION 
APPEAL 
DIVISION 


The Role of the Division 


The Immigration Appeal Division (IAD) 
is an independent tribunal available to 
certain categories of people who have 
been denied entry to, or ordered removed 
from, Canada. The IAD also adjudicates 
cases of Canadian citizens and permanent 
residents whose relatives have been 
refused permanent residence in Canada by 
officials of Employment and Immigration 
Canada. 

The IAD consists of not more than 30 
permanent full-time Members and any 
number of temporary Members as 
required by workloads. Members are 
located in four regional offices, Montreal, 
Toronto, Winnipeg and Vancouver. The 
IAD administers its legal and statutory 
responsibilities under Part IV of the 
Immigration Act while its practices and 
procedures are governed by Immigration 
Appeal Division Rules. 

Under the Immigration Act, the IAD is 
responsible for three different types of 
appeals; appeals from removal orders 
(section 70); appeals by the Minister 
(section 71); and, appeals by sponsors of 
family class members (section 77). 


(70): Permanent residents of Canada or 
people holding valid returning resident 
permits who have been ordered removed 
from Canada (for reasons such as being 
convicted of serious crimes) may appeal 
their removal orders to the IAD. These 
appeals may be made on the grounds of 
law or fact or on the grounds that, having 
regard to all circumstances, they should 
not be removed from Canada; 

(71): The Minister of Immigration may 
appeal to the IAD a decision made by an 
Adjudicator that a person who was the 
subject of an inquiry is a person who may 
be granted admission to Canada or is not a 
person against whom a removal order 
should be made. These appeals may be 
made on the grounds of law or fact; and 

(77): Canadian citizens or permanent 
residents of Canada who have sponsored 
applications for landing in Canada by 
members of the family class, and have had 
those applications refused by an 
immigration or visa officer may appeal to 
the IAD. Appeals may be made on the 
grounds of fact or law or on the basis that 
there exists humanitarian or 
compassionate grounds that warrant the 
granting of special relief. 
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The Appeal Process 


An appeal to the IAD is initiated by 
completing a Notice of Appeal and serving 
that document on an Immigration Officer, 
Adjudicator or the IAD itself. All cases 
brought to the IAD are dealt with in public 
hearings with interpreters provided as 
necessary. At the request of one of the 
parties to the appeal, the IAD may, at its 
discretion, order the hearing to be 
conducted in camera. IAD hearings 
involve the submission of testimony from 
witnesses, written evidence and legal 
arguments. The JAD is required to provide 
written reasons for its decisions in all 
appeals by sponsors of family class 
members but only at the request of one of 
the parties in all other cases. 

The IAD is a court of record with the 
powers and privileges vested in a superior 
court of record, including the issuing of 
summonses, requiring the production and 
examination of documents, administering 
oaths and enforcing orders for the due 
exercise of its jurisdiction. [AD decisions 
may be appealed, with leave, to the Federal 
Court of Canada. 

The IAD disposes of appeals by 
allowing them, dismissing them, or 
directing that the execution of a removal 
order be stayed. In this latter case, the IAD 
has the power to set and modify the terms 
and conditions for the person to remain in 
Canada. If the person is in breach of these 
terms and conditions, he or she may be 
brought back before the IAD and the 
Division may be asked to cancel the stay 
and dismiss the appeal. In circumstances 
where family class appeals are allowed, the 
Minister of Employment and Immigration 
must have the review of the application 
resumed by an immigration or visa officer. 


The Year in Review 


The Immigration Appeal Division began 
its operations for 1992 with a pending 
caseload of 1,355 appeals and related 
matters from 1991. During the year, it 
received 1,469 new cases of which 475 
were appeals from removals, 988 were 
appeals from sponsors and six were 
appeals from the Minister. Of these cases, 


247 were withdrawn during the year, most | 


in the family-class sponsor category. 

During the course of 1992, IAD 
Members rendered a total of 787 decisions 
and there were a total of 1,773 appeals and 
related actions pending at 31 December 
1992. 

Of the 335 cases decided under section 
70 of the Immigration Act (removal 
orders), 60 cases were allowed, including 
two in law and 18 in equity, 140 were 
dismissed, 83 were stayed and 52 were 
abandoned or discontinued. 

Of the 688 cases decided under section 
77 of the Immigration Act, (family class 
sponsors), 282 were allowed, including 
151 in law and 75 in equity, 213 were 
dismissed and 193 were abandoned or 
withdrawn. 


Issues Affecting the Division 


An Increase in Caseload 


The Division received 72 per cent more 
new section 70 and 77 cases in 1992 than 
in 1991: the number of appeals from 
removals increased by 115 per cent, 
appeals from sponsors increased by 57 per 
cent. Increases in investigations by 
Employment and Immigration Canada’s 
investigations staff may account for the 
sharp increase in removal appeals in 1992. 
Increases in landings and in immigration 


t 


levels in recent years as provided for in the | 


Immigration Plan for 1991-1995 may 
explain the increase in sponsorship 
appeals. The Division estimates that it 
may be able to partially offset the increase 
in caseload as a result of provisions in Bill 
C-86 allowing single-member hearings 
rather than hearings with a three-member 
panel. 


Since the Minister has announced that 
he plans to continue to give enforcement 
and removal activities a high priority over 
the coming years, this will have an impact 
on the Division. In addition, another 
policy change announced by the Minister 
will permit refugee claimants to sponsor, 
more quickly, immediate family members; 
this, too, could result in an increasing 
number of appeals coming forward to the 
Division. 


Moving to Single-Member Panels 


Provisions under Bill C-86, amending the 
Immigration Act, will permit the Division 
to hear appeals with a one-Member panel 
in many instances. This has been done in 
the past when parties before the Appeal 
Division consented to a hearing before a 
single-Member panel. Although 
three-Member panels will continue to be 
used in certain cases, the ability to utilize 
single-Member panels in most 
circumstances will enable the Division to 
allocate its Member resource more 
effectively. At year-end, the Board was 
preparing the criteria for determining 
which appeals would continue to be heard 
by a three-Member panel and which could 
be heard by a single-Member panel. 


The Issue of Fairness 


As in previous years, the Division dealt 
with a number of appeals from deportation 
orders which, at face value, might have 
called for a negative decision. Members 
are cognizant of the need to consider all 
the circumstances of a case in order to 
maintain an appropriate and continuing 
balance between the interests of the 
individual and of Canadian society. 


Significant Cases 


During the past year, the Immigration 
Appeal Division has decided on a number 
of cases containing issues of concern. 
Some of these cases are worthy of mention. 


® In Singh, Jasbir Kaur v. M.E.1., (IRB 
89-06125), April 23, 1992, the [AD 
accepted the results of DNA testing as 
proof of the relationship between the 
applicant and his natural father. 


® In Quinta, Mariaoni v. M.E.I., (IRB 
91-00033), March 13, 1992, in 
determining that humanitarian or 
compassionate grounds did not exist to 
warrant the granting of special relief, 
the IAD considered that the applicant 
had originally come to Canada as an 
alleged visitor with the intention of 
residing permanently and when this 
proved not to be possible, he made a 
fraudulent refugee claim. 


®@ In Virk, Beant Kaur v. M.E.I., IRB 
T90-02780), May 15, 1992, the IAD 
found that the application for permanent 
residence was refused by a program 
officer who did not have the power of 
an immigration officer. Accordingly, 
the refusal was void ab initio. 


B In Grewal, Mohinder Pal v. M.E.I., IRB 


T92-02004), July 29, 1992, the Minister 
moved for dismissal of an appeal filed 
four months after the expiration of the 
30 day appeal period. The sponsor 
argued that her counsel had been 
incompetent in not filing the appeal in 
time. The Appeal Division decided the 
circumstances did not warrant the 
exercise of the Appeal Division’s 
discretion to enlarge the time for filing 
the Notice of Appeal. 


In Chu, Si Gina v. M.E.I., JAD 
V90-00836), September 4, 1992, the 
appellant had obtained a termination of 
her adoption by her uncle from the 
Chinese authorities in accordance with 
Chinese law before attempting to 
sponsor her natural parents. The Appeal 
Division found that neither the appellant 
nor her adoptive father had any further 
real and substantial connection with 
China at the time of the sponsorship 
application but were domiciled in British 
Columbia. As the law of British 
Columbia did not allow for the 
termination of adoptions, the Appeal 
Division was not prepared to recognize 
the termination of adoption. The appeal 
was dismissed for lack of jurisdiction 
because the applicants were not 
members of the family class. 


In Dhillon, Karam Singh v. M.E.L., 
(IAD V91-00881), October 23, 1992. 
In this case, the visa officer failed to 
confront the applicant with germane and | 
prejudicial information impacting on 
the whole question of his membership 
in the family class. The IAD concluded 
that the refusal was not in accordance 
with the law because it was in breach of 
the duty of fairness and the appeal was 
allowed. 


In Nagra, Harjinder Pal Singh v. 
M.E.I., IAD V91-01621), April 30, 
1992. The appellant has entered 
Canada as a visitor but had later 
obtained a visa exemption by special 
authority of the Governor-in-Council. 
Subsequently, he was convicted of two 
criminal offences. An inquiry was held 
and the appellant was ordered deported 
because he was a person described in 
paragraph 27(2) (d) of the Immigration 
Act. At the hearing before the IAD, the 
appellant argued that he became a 
permanent resident on the day the Order 
in Council was granted since he met all 
the requirements of the Act and the 
Immigration Regulations. The Appeal 
Division found that the appellant was 
not a permanent resident. It held that 
although the appellant had acquired the 
right to obtain permanent resident 
status, he did not become a permanent 
resident until he was landed by an 
immigration officer. The Order in 
Council alone does not confer the status 
of landed immigrant. Since he was not 
a permanent resident, the appellant did 
not have a right to appeal to the Appeal 
Division. The appeal was dismissed for 
lack of jurisdiction. 


THE 
BACKLOG 
SUBDIVISION 


The Role of the Subdivision 


In 1989, the Backlog Subdivision was 
created within the Immigration and 
Refugee Board to deal with those refugee 
claimants whose claims had not been 
determined prior to the coming into force 
of the new refugee determination system 
on January 1, 1989. At that time, it was 
estimated that there were 85,000 cases 
awaiting determination, although that 
figure was subsequently revised by 
Employment and Immigration Canada to 
96,000 cases. 

The Backlog Subdivision consists of 50 
Members available to participate in 
determination hearings in four locations 
across Canada: Toronto, Mississauga, 
Montreal and Vancouver. Since the vast 
majority of refugee claimants in the 
backlog reside in the Toronto area, the 
bulk of the subdivision’s Members and 
resources are allocated to that area. 


The Backlog Clearance Program 


The Backlog Clearance Program is 
controlled and operated by Employment 
and Immigration Canada. The role of the 
IRB’s Backlog Subdivision is restricted to 
determining, for each claim, a credible 
basis for refugee status consistent with the 
Convention definition. In this regard, the 
determination process is similar to the 
initial hearing of the regular determination 
process, except that a final decision on the 
case is made at this level rather than at a 
subsequent hearing. 

The backlog determination hearing 
takes place before a two-member panel 
consisting of an Immigration Adjudicator 
and a Backlog Member. During the 
hearing, the claimant and the Minister’s 
representative, the Case Presenting Officer 
(CPO), argue the merits of the claim, 
following which the two panel members 
decide whether or not it has a credible 
basis. Each case is considered individually 
in relation to the particular circumstance of 
the claimants and the conditions that exist 
in their countries of origin. 


Only one member of the panel need 
decide in favour of the claimant in order 
for the claim to be determined to have a 
credible basis. If such a decision is made, 
the claimant receives refugee status and 
may then apply for landed immigrant 
status, subject to the usual criteria of 
immigration regarding health and other 
factors. 

However, if a claim is rejected by 
unanimous agreement of the two-member 
panel, the Minister of Employment and 
Immigration Canada, or his representatives, 
review the case and apply humanitarian 
and compassionate criteria to the 
individual’s personal circumstances. If 
such grounds exist, the individual would 
be permitted to remain in Canada. If they 
do not, it is then up to the department to 
order the individual’s removal from the 
country. 


The Year in Review 


During 1992, Backlog hearing activities 
were confined primarily to Toronto and 
Montreal since most claims under the 
Backlog Clearance Program had been 
completed in all other parts of the country 
by the end of 1991. 

Over the course of the year, there were 
9,700 cases initiated through the oral 
hearing process, of which 6,518 were 
conceded by Case Presenting Officers 
(CPO) who chose not to argue the facts of 
these claims. Of the claims hearings not 
conceded by CPOs, affirmative decisions 
were given in 838, negative decisions 
were given in 3,021 and 208 were either 
withdrawn or the claimant failed to make 
an appearance. More claims were 
completed than initiated in the year. 

In total, since the Backlog Clearance 
Program started operations on January 1, 
1989, 46,514 claims were initiated, of 
which 28,860 (62 per cent) were conceded _ 
by CPOs, 3,632 (7.8 per cent) received 
positive decisions, 9,893 (21.2 per cent) 
received negative decisions and 1,864 
(4 per cent) were either withdrawn or the 
claimant failed to make an appearance. 

The principal countries of origin for 
those receiving credible basis under the 
program included Sri Lanka, El Salvador 
and Iran, while the principal countries of 
origin of those rejected included Trinidad 
and Tobago, Ghana, India, Jamaica and 
Fiji. 


The Completion of the Program 


The Board’s Backlog offices were closed 
in Montreal on March 31, 1992, and in 
Mississauga and Toronto on December 31, 
1992. The Backlog Clearance Program is 
now essentially complete, although there 
remain some outstanding claims initiated 
prior to the end of the year for which 
hearings are still in progress or decisions 
are pending. With the end of the program, 
many of the Members in the Backlog 
Subdivision have been transferred to the 
CRDD, while others have completed their 
terms in office. Since the responsibilities 
of the Subdivision have ended, it has been 
disbanded. 

From the perspective of the Board, it 
should be noted that the Backlog 
Clearance Program played a very 
important deterrent function. In signalling 
to the international community that 
Canada would not tolerate abuses of the 
refugee determination system, it protected 
the then-fledgling Immigration and 
Refugee Board from being overwhelmed 
by dubious claims and those who would 
use the refugee determination process as a 
way to circumvent regular immigration 
procedures. 
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Organization of the Board 


The Chairman of the Board is its chief 
executive officer. The role of the 
Chairman is to oversee the management of 
the resources of the Board, ensure that the 
Board achieves the goals and objectives 
established for it by Parliament and 
manage the activities of Members and 
senior staff. In these tasks, the Chairman 
is assisted by the Executive Director, or 
chief administrative officer. The role of 
the Executive Director is to implement 
and manage the policies, systems and 
administrative processes that enable the 
Board to carry out its legislative mandate 
effectively. 

Both the Convention Refugee 
Determination Division (CRDD) and the 
Immigration Appeal Division (IAD) are 
headed by Deputy Chairmen. They 
establish and oversee performance and 
productivity standards, provide 
philosophical leadership to Members and 
help to implement policy and process 
changes. 


Regional offices of the Board are 
headed by Assistant Deputy Chairmen 
(ADCs) for the two divisions. They are 
responsible for the Members working 
within their regions, allocate work and 
manage the resources of their offices. In 
addition, an ADC (Backlog Subdivision), | 
is responsible for scheduling and 
monitoring the performance of those 
Members assigned to the Backlog 
Clearance Program. However, with the 
conclusion of this program at the end of 
the year, the ADC (Backlog) has taken on 
full-time responsibilities as ADC (Atlantic | 
and Ottawa region). 

With the coming into force of amendments | 
to the Immigration Act, a new Division 
will be added to the Board — the 
Adjudication Division. 
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Operational Support 
Structure of the Board 


The Board’s operational support structure 
is a decentralized one, with overall 
supervision provided at head office in 
Ottawa by the Director General, 
Operations, Policy and Planning. In each 
of the five regional offices, Regional 
Directors, who report to the Director 
General, manage the day-to-day 
operations and provide direct 
administrative, financial and personnel 
support to the ADCs. They also oversee 
the scheduling of CRDD and IAD 
caseloads to ensure that Board Members 
and resources are utilized as efficiently as 
possible. 

Two specialized units within 
Operations, Policy and Planning provide 
administrative support to the Board on a 
national basis. The Operations Policy and 
Monitoring Unit develops operational 
policies and procedures and monitors their 
effectiveness. The Planning and Analysis 
Unit is responsible for analyzing patterns 
and developments emerging in both the 
appeals and refugee determination areas. 
In addition, the Unit is responsible for 
assessing and measuring the overall 
operational performance of the Board. 

In 1992, the Planning and Analysis Unit 
continued to develop and test 
system-based reports on areas of 
operational interest such as adjournments 
and postponements. It also worked with 
the Information Systems Directorate to 
prepare for the proposed /mmigration Act 
amendments, including the adoption of 
new systems for tracking, scheduling and 
reporting cases. 

Operations, Policy and Planning also 
engages in the development and 
management of special projects. Chief 
among them over the past two years has 
been the initiative to ensure that 
interpreters participating in refugee 
determination and immigration appeal 
hearings meet prerequisite language 
standards. In last year’s Annual Report, it 
was mentioned that an interpreter 
accreditation program was being 
developed in cooperation with 


Employment and Immigration Canada and 
the Department of the Secretary of State. 
During 1991, Phase I of the program was 
completed, with interpreter accreditation 
testing for 16 languages. During 1992, 
testing for an additional 17 languages was 
completed in Phase II of the program. The 
Board is currently putting in place 
procedures for organizing and conducting 
ongoing testing as requirements for more 
accredited interpreters arise. 


The Roles of Members and 
Refugee Hearing Officers 


Consistent with the responsibilities of the 
IRB, Members are selected to represent 
the broad spectrum of Canada’s cultural 
and ethnic composition. They have been 
drawn from a wide variety of sources, 
including the academic community, 
government institutions, ethnocultural 
groups, non-profit organizations and the 
general public. Their selection was, and 
continues to be, based upon a 
demonstrated interest in refugee and 
immigration issues and a background that 
includes sensitivity to circumstances 
affecting refugees, and knowledge of 
administrative laws and procedures as well 
as Canadian jurisprudence in these areas. 

Members sit at hearings to receive and 
weigh facts, consider submissions by legal 
counsel, assess the credibility of claimants 
and intervenors, and make reasoned 
decisions on claims in which subjective 
evidence often outweighs objective facts. 

In making decisions concerning refugee 
claims and immigration appeals, Members 
must be able to interpret the law and apply 
relevant precedents to the issues 
represented by the cases. In addition, 
CRDD Members must be able to apply, 
with sensitivity, the definition of a 
Convention Refugee to circumstances that 
are both personal and indicative of the 
recognized and changing conditions of the 
countries from which refugee claimants 
are seeking protection. All Board 
Members must exhibit understanding, 
impartiality and sensitivity in order to deal 
fairly with each individual appearing 
before them. 
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During the refugee determination 
hearing process, CRDD Members are 
assisted by Refugee Hearing Officers 
(RHOs). The role of the RHO is to ensure 
that all available and relevant facts are 
placed before the panel. To this end, 
RHOs do not take positions on refugee 
claims. Instead, they are neutral 
participants in the hearing, working with 
counsel to expedite hearings, helping 
claimants to present information and, 
upon request, summarizing the factual, 
evidential and legal matters upon which 
the hearing panel must decide. 


The Hearings Division 


The role of the Hearings Division is to 
assist Members and Refugee Hearing 
Officers by providing guidance and 
training on substantive and procedural 
issues that arise during the course of 
refugee determination hearings across 
Canada. To this end, Hearings Division 
analysts monitor the hearings process, 
identify procedural and other issues that 
might inhibit the qualitative and 
quantitative objectives of the CRDD, and 
design remedial measures to overcome 
those problems. These measures include 
such things as the development of 
guidelines and directives for refugee 
hearing participants. 

During the past year, the Hearings 
Division has produced and distributed a 
series of reference guidelines to help 
Members and others associated with 
hearings processes. Preferred Position 
Papers deal with substantive issues 
relating to the interpretation and 
application of the Convention refugee 
definition, and were developed to assist 
Members’ decision-making. CRDD 
Hearings Procedures provide guidelines 
on procedural issues relating to refugee 
determination hearings. Both papers were 
developed after a careful and thorough 
study of jurisprudence and doctrine, then 
subjected to a comprehensive consultation 
process. Their goal is to encourage and 
promote consistency in the adjudication of 
refugee cases across the country, in 
accordance with the Board’s fundamental 
principle that similar claims should 
receive similar treatment. 


Professional Development 


The professional development of both 
Members and staff remains a very high 
priority for the Board. Professional 
development objectives, programs and 
activities are the responsibility of the 
National Professional Development 
Committee, headed by the Deputy 
Chairman, CRDD. All Members, as well 
as Refugee Hearing Officers, are involved 
with ongoing training as an integral part of 
their roles with the Board. Members are 
required to schedule training and 
professional development activities as part 
of their monthly work program. 

During 1992, a number of professional 
development activities took place, in 
addition to continuing training sessions. 
In December, a National Members’ 
Conference provided a forum for assessing 
the performance of the Board and 
examining new issues in the face of the 
Board’s changing legislative mandate. 
During the Conference, Members shared 
their experiences with their colleagues. 
They also had the opportunity to discuss 
with legal advisors, Documentation Centre 
researchers and outside experts from 
diverse professions many of the challenges 
inherent to a complex decision-making 
process. 

The Board also began a series of 
workshops and other training activities to 
sensitize Members and staff to gender 
issues related to refugee claims. 
Gender-related persecution and 
discrimination is an area of growing 
concern to Canada and to the international 
community; the Board is seeking to 
improve its knowledge and sensitivity in 
this area. 


In addition, RHO Professional 
Development Committees were 
established in all regions over the course 
of the year. Their role is to assess needs 
and help design, develop and implement 
training programs that respond to RHO 
professional development requirements in 
a manner that reflects different regional 
needs and priorities. While the role of 
RHOs is the same across the country, a 
regional focus to RHO training is required 
to address specific regional realities within 
the umbrella of national standards. Three 
regional training sessions took place 
during 1992, covering topics such as 
questioning techniques and summations, 
new developments in case law, changes to 
the Immigration Act and strategies for 
dealing with work-related stress. 


Personnel and Human 
Resources Planning 


In response to PS/SP 2000 and as a 
visible demonstration of its commitment to 
human resources management, the IRB 
created a separate branch for Personnel, 
reporting directly to the Executive 
Director. Consultation initiatives were 
introduced to ensure that human resource 
considerations would be an integral part of 
the strategic planning of the Board. 

The Branch provides services in the 
areas of staffing, classification, 
organization design, training and 
development, human resources planning, 
official languages, pay and benefits, staff 
relations, occupational health and safety, 
and employee counselling. Operational 
assistance is also provided through 
Personnel sections in three of the regional 
offices. 

Throughout winter/spring of 1992, a 
dedicated committee of IRB staff and 
management met regularly to develop a 
human resources plan, culminating in a 
report which contained 47 
recommendations concentrated in the areas 
of training, career planning, employment 
equity and performance appraisal. Many 
of these recommendations are being 
actively incorporated into Board policies 
and/or activities. 

In order to foster a continuous learning 
culture, a significant commitment of 
personnel and finances was made to 
establish interactive learning centres, to 


create a central training program, and to 
design in-house courses/workshops on a 
variety of topics. 

Responding to the anticipated 
organizational changes, the Staffing Unit 
introduced a workforce adjustment 
program to facilitate the redeployment of 
affected staff. Work continued on the 
development and gradual implementation 
of an integrated Personnel Management 
Information System. A policy on Personal 
Security for Employees was prepared 
through a joint union/management 
initiative. Information workshops were 
given to managers and employees on a 
wide variety of topics such as the GE 
Conversion, the Staffing Process and the 
People Side of Operating Budgets. 


Documentation, Information and 
Research Branch 


In 1992, the Documentation, 
Information and Research Branch (DIRB) 
consisted of three directorates: Research, 
Public Affairs, and Access to Information 
and Privacy. 


Research Directorate 


The Research Directorate was 
established to meet the information needs 
of the Board. Its mandate is based upon 
the principle that good information is 
essential to good decisions. In support of 
credible decision-making, only publicly 
available and verifiable sources are used in 
DIRB publications and databases. 

The Research Directorate also serves as 
an educational resource on refugee, human 
rights and migration matters. Consistent 
with its obligations, and as an active 
participant on the Board’s National 
Professional Development Committee, the 
Research Directorate continues to 
contribute its specialized knowledge to the 
Board’s ongoing training sessions and 
developmental exchanges. 

In response to user needs, the Research 
Directorate gradually moved from the 
production of Country Profiles in 1992 to 
focus its research efforts on the production 
of Question and Answer papers which are 
concise, issue-specific reports and 
chronologies. The Question and Answer 
Series provided up-to-date information on 
countries such as Sri Lanka, Somalia, 


China, Peru, Ghana and India, as well as 
the newly- independent republics of the 
former Soviet Union and of the former 
Yugoslavia. The Directorate also 
published Cultural Profiles on the Mohajirs 
in Pakistan and the Serbs and Croats of 
Yugoslavia. In May 1992, the Directorate 
released an update to the Country Profile 
on El Salvador, which took into account 
recent developments in that country. 

To complement its publications and 
Responses to Information Requests, the 
Research Directorate collected a number of 
source-language laws covering such areas 
as nationality and military service. In 
order to increase their availability and 
usefulness in the hearing room, the 
Directorate initiated the translation of these 
documents into both official languages and 
made them available through each of the 
five regional Documentation Centres. 

The Information Services Unit provided 
information from a variety of reliable 
sources to Board Members and Refugee 
Hearing Officers on questions essential to 
the hearing process. The Unit produced 
more than 2,700 Responses to Information 
Requests. Information needs were 
particularly high for Ghana, Israel, India, 
Sri Lanka and Nigeria. The development 
of Geographic Bureaux helped Research 
Officers to concentrate their fields of 
knowledge. 

The Indexed Media Review (IMR) is a 
comprehensive collection of the latest 
media reports on nearly 20 source 
countries. Produced on a weekly basis, the 
IMR provides the user with a full, bilingual 
index on human rights and legal and 
political developments in 
refugee-producing countries. 


The Resource Centre, located in Ottawa, 
contains more than 5,000 titles and over 
300 specialized country-of-origin files. It 
offers reference and referral services to 
Members, staff and the general public. 
Many of the same resources and services 
are available in the regional 
Documentation Centres. Each Centre 
maintains a core of standardized materials 
including reference texts, numerous 
journals, newspapers and monographs, as 
well as the DIRB databases, yet each 
collection varies according to regional 
information needs. Development of this 
specialized repository of refugee 
information is closely coordinated through 
the Resource Centre in consultation with 
the regional Documentation Centres. 

The DIRB maintains its commitment to 
information exchange in the international 
context. To facilitate existing information 
exchange initiatives, the DIRB supports an 
online link with the UNHCR 
Documentation Centre for Refugees in 
Geneva. Communication and liaison with 
information partners ensures an 
uninterrupted flow of information. In 1992, 
the DIRB played host to a number of 
international visitors from the U.S. 
Immigration and Naturalization Service 
(INS), the United Kingdom, Australia and 
others from the UNHCR in Geneva, and 
several European human rights monitoring 
organizations. 

The Research Directorate continues to 
be a major contributor to the international 
network of information sharing on human 
rights conditions and refugee/migratory 
flows. In this regard, its databases are a 
crucial tool in the establishment and 
maintenance of links on a number of 
levels. These links are assured through the 
DIRB’s adherence to international 
standards that allow for the rapid exchange 
of information with external databases. 

In 1992, the ongoing development of 
computerized databases at the DIRB 
facilitated the Directorate’s 
information-gathering and 
information-sharing initiatives with a 
number of states and human rights 
monitoring organizations. The 
Directorate’s databases have been 
improved to better serve its users. 


e REFQUEST, containing the full text 
of Question and Answer Series produced 
by the Research Directorate, now 
comprises 23 papers in English and French; 


e REFINFO, contains more than 8,000 
keyworded responses to information 
requests; 


e REFINDEX, providing indexes to 
French and English media reviews, 
includes media coverage for 30 countries; 


e REFBIB, the bibliographic database, 
which will eventually consist of an 
integrated keyword catalogue of all DIRB 
and regional Documentation Centre 
holdings, is in the first stage of 
implementation; 


e REFDEC, containing selected refugee 
decisions of the CRDD, holds over 2,500 
decisions in the English database and 
nearly 2,000 in the French database. 
REFDEC is an online database available 
through QUICKLA W (QL) Systems Ltd. 
Keywords from the /nternational 
Thesaurus of Refugee Terminology were 
added to REFDEC to enhance search 
capabilities. 


Access to Information, Privacy 
and Special Projects 


One of the more sensitive areas of the 
Board’s operations involves balancing the 
right of the Canadian public to have access 
to information under the jurisdiction of the 
Board, against the right of individuals to 
protection of personal information. The 
responsibility for administering the 
provisions of the Access to Information 
and Privacy Acts, within the Board, rests 
primarily with the Access to Information 
and Privacy (ATIP) and Special Projects 
Directorate of the Documentation, 
Information and Research Branch. 

The ATIP Directorate responds to 
requests from the public and Board staff 
alike, by thoroughly reviewing records and 
applying exemptions, exclusions and 
severances, in keeping with the provisions 
of the applicable legislation. The 
Directorate works closely with Legal 
Services, particularly in the case of 
requests pertaining to sensitive records. 

The Directorate is also responsible for 
sanitizing CRDD decisions and hearings 


transcripts to ensure the protection of the 
identity of claimants, while maintaining 
the essence of decisions. 


Communications Services 


The Public Affairs Directorate of the DIRB 
provides a variety of communications 
services to support the operations of the 
Board as well as to maintain public support 
of the refugee determination system in the 
context of Canada’s humanitarian 
traditions. To this end, Public Affairs 
activities range from the development of 
speeches and information videos to the 
production of brochures and the Annual 
Report. 

One of the objectives established by the 
Board is to be the credible source in 
Canada of information and analysis on 
refugee-related issues. To achieve this 
objective requires that the Board be not 
only a source of expertise to the legal 
profession and others interested in refugee 
issues but also undertake, to the extent 
possible, educational programs directed to 
the general public. Public Affairs 
activities, including the Annual Report, 
focus on what the Board is doing as well as 
the developments affecting the movement 
of refugees in the international context. 

To help Canadians understand the 
refugee determination system and the 
issues affecting it, Public Affairs works 
closely with national and local media, 
responding to inquiries and providing 
background briefings and special media 
seminars whenever necessary. Public 
Affairs also supports the voluntary efforts 
of many Board Members who, on their 
Own initiative, make presentations to 
community and interest groups about the 
work of the Board. 

The publications explaining the 
activities of the Board continue to be in 
high demand. These are brochures 
explaining the work of the Convention 
Refugee Determination Division, the 
Immigration Appeal Division, the Backlog 
Subdivision and the role and resources of 
the Documentation Centre. In addition, 
Public Affairs continues to publish a 
quarterly statistical analysis of the 
disposition of claims before the 
Convention Refugee Determination 
Division. 
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Internal communications is also one of 
the responsibilities of Public Affairs. Its 
bi-monthly newsletter, Rapport, helps to 
inform Members and staff from different 
divisions and widely scattered geographic 
regions about issues of general concern 
and interest. Media analysis reports are 
distributed to all Members on a regular 
basis, as are articles and speeches relating 
to the domestic and international context in 
which the Board operates. 

Public Affairs also supports the 
activities of the Board’s primary 
spokespersons, the Chairman and the 
Executive Director, arranging editorial 
board meetings, special media interviews 
and speaking engagements before key 
national audiences. 


Information Systems 


The Information Systems Directorate 
provides information systems management 
services in support of all the activities and 
responsibilities of the Board. Directorate 
staff anticipate and identify new program, 
service and operational requirements for 
both hardware and software. They also 
develop automated systems, manage a 
wide-area data communications network, 
professional office automation and data 
processing services, and provide technical 
support and consulting services to all 
system users. 

During 1992, the Board’s Information 
Management Plan was approved by the 
IRB and Treasury Board. It reflects a 
turning point in the manner in which the 
Board will handle its information 
management requirements. The plan is 
global in scope, and integrates the different 
operating and service divisions of the 
Board. This provides management with 
timely information essential for effective 
decision-making. A variety of projects 
identified in the Plan were initiated during 
the year, including: 

e The establishment of informatics staff 
application teams that are aligned directly 
with specific divisions and involving users 
in assessing their requirements and 
assisting in the development of a system 
approach to them. This approach ensures 
that specific needs can be addressed 
without sacrificing the achievement of 
common Board objectives; 

e A network study to examine ways to 
enhance the currently well-established 


technical infrastructure. The network of 
over 800 work-stations and servers 
connected by Banyan Vines and X.25 
government Wide Area Network continues 
to grow. The Board was recognized as a 
finalist for the 1991 international 
Enterprise Network Excellence (ENNE) 
Award; 

e The completion of the first phase of a 
Refugee Bibliographic System that records | 
holdings of the Documentation, | 
Information and Research Branch; and 

e The development of an on-line 
Policies and Procedures system capable of 
electronically transferring information 
between headquarters and the regions, 
eliminating the expense of shipping and 
storing paper and providing consistent, 
up-to-date information. Retrieval and 
search characteristics of the system will be 
automated and cross-referenced, 
significantly reducing the time required to 
recall specific data. 

In addition, the Directorate provided 
training in Office Automation, and 
undertook the development of a Personnel 
Management Information System. 

The critical mission system of the Board 
is the System to Track Appellants and 
Refugees (STAR). This has been 
maintained successfully, and continues to 
provide Refugee Hearing Officers with 
refugee information and schedules of 
hearings. However, with the passage of 
Bill C-86, there may be a need to add 
functionality to its design to ensure it 
continues to meet the needs of its users. 

For 1993, the priority for the Directorate 
will be continuing collaboration, including 
an appropriate user-support structure, to 
implement all aspects of the Information 
Management Plan. Further, the 
Directorate will be working closely with 
Employment and Immigration Canada to 
integrate its technical infrastructure with 
that of the Board as well as implement the 
relevant amendments to the Immigration 
Act. 


Legal Services 


Legal Services provides legal advice on a 
variety of issues to Board Members and 
staff. Reporting to the General Counsel, 
legal advisors are located in regional 
offices as well as National Headquarters. 


The General Counsel reports to the 
Chairman on legal matters and to the 
Executive Director on operational matters. 

Legal advisors provide, upon request, 
oral and written legal opinions to Members 
and staff as well as participate in ongoing 
Board training activities. Topics covered 
include reasons writing, practice and 
procedure, evidence and administrative 
law. Upon the request of Members, legal 
advisors may perform a legal review of 
draft reasons for decision, with a view to 
providing assistance to ensure that reasons 
accurately reflect the rationale for the 
decision. These reviews include 
commentary on legal issues raised in the 
reasons, the relevant jurisprudence and the 
format of the reasons. However, Members 
are free to adopt or reject the comments of 
legal advisors. 

Legal Services continues to monitor 
consistency in decision-making. To help 
the Board pursue the objective of 
consistency, Legal Services has undertaken 
the development of Preferred Position 
Papers. These Papers thoroughly canvass 
the domestic and international law on 
complex issues relating to the refugee 
determination process, and provide 
Members with a preferred method or 
framework for analyzing them. 

The Papers are developed following 
extensive consultation with all those 
interested in the refugee determination 
process, including Members and staff, 
academics, the private immigration bar and 
non-governmental organizations. 
Following consultation in the draft stage, 
the Position Papers are finalized and made 
available to the public through the Board’s 
regional Documentation Centres. 

While the Preferred Position Papers are 
not binding on Members, Members are 
expected to consider them carefully when 
drafting reasons for their decisions. In the 
event that Members depart from the 
preferred positions, they are encouraged to 
provide a rationale for that departure 
within their reasons. 

In 1991, Legal Services began 
producing RefLex, a publication providing 
summaries of cases selected for their 
current and timely relevance, or for the 
significant manner in which the Supreme 
Court of Canada, Federal Court, Refugee 
Division or Appeal Division had dealt with 
certain issues. A new format for RefLex 


was launched in 1992, expanding the 
number of case summaries as well as 
including digests of Federal Court, 
Refugee Division and Appeal Division 
decisions (replacing the LEGVIEW 
Precedent Book). An electronic version of 
RefLex is now available in the LEGVIEWS 
computer database; this database will be 
expanded with each new issue of RefLex, 
providing an indispensable research tool 
for the Board as well as for the general 
public. 

Legal Services staff spent much of the 
year studying and commenting upon the 
proposed changes to the Immigration Act 
and in assisting with the drafting of the 
amended Rules of Procedure for the 
various divisions of the Board. 

Last year’s Annual Report indicated that 
the Board had been granted intervenor 
status in the Supreme Court of Canada‘s 
consideration of the Ward case. This is an 
important case dealing with the breadth 
and application of the phrase “particular 
social grow— found in the definition of a 
Convention refugee. During 1992, the 
appeal was heard by the Court although no 
decision had been rendered by year-end. 

In addition, the Supreme Court of 
Canada issued decisions dealing with the 
reasonable apprehension of bias on the part 
of members of administrative tribunals. In 
Newfoundland Telephone Co. Ltd., the 
Court stated that the duty to act fairly 
included the duty of procedural fairness, 
which required that there be no reasonable 
apprehension of bias on the part of the 
decision-maker. The Court clarified the 
different standards of conduct for 
members, with regard to fairness, 
depending upon the type of tribunal 
involved. In Tremblay, the Court 
expanded on its previous decision in 
Consolidated-Bathurst on “institutional— 
decisions of administrative tribunals. The 
Court held that the institutionalized 
consultation process used by the 
Commission in Tremblay might give rise 
to a reasonable apprehension of bias 
because of its compulsory nature, leading 
to, at the very least, an appearance of the 
lack of independence, if not actual 
constraint. 


IRB 1991/92 Fiscal Year 
RESOURCE 


Authorized Person Years* Operating Budget 
SUMMARY Pecae WCaMiER 
Main Estimates 793 $ 86,010,000 
TOTAL 793 $ 86,010,000 
1992/93 Fiscal Year 
Authorized Person Years* Operating Budget 
Main Estimates 787 $ 90,280,000 
TOTAL 787 $ 90,280,000 
Note: 


*Person-year figures exclude Members (Governor-in-Council appointees) since these 
person-years are not controlled by Treasury Board. 
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Immigration and La Commission de l’immigration 
Refugee Board et du statut de réfugié 
Chairperson Présidente 


Ottawa, Canada 
K1A OK1 


March 1994 


The Honourable Sergio Marchi, P.C., M.P. 
Minister of Citizenship and Immigration 
House of Commons 

Ottawa, Ontario 

KIA 0A6 


Dear Mr. Marchi: 
It is my pleasure to submit to you, pursuant to section 66 of the 
Immigration Act, the fifth Annual Report of the Immigration and 


Refugee Board, covering the period 1 January 1993 to 31 December 1993. 


Yours sincerely, 


ae tetas 


Nurjehan Mawani 


INTRODUCTION 
BY THE 
CHAIRPERSON 


Since its creation in 1989, the Immigra- 
tion and Refugee Board (IRB) has grown 
and matured as an organization, and 
experience has provided some important 
lessons. Throughout this evolution, the 
Board’s goals and challenges have re- 
mained constant: to identify those in need 
of Canada’s protection and to adjudicate 
fairly and efficiently all immigration 
appeals and inquiries. To achieve these 
goals, the Board continually seeks to 
improve upon its ability to render fair and 
sound decisions in the most timely way 
possible. 


The events of 1993 include many deci- 
sions and changes that serve to highlight 
both the difficulty and the importance of 
the challenge the IRB meets on behalf of 
all Canadians. 


The past year, my first as Chairperson, 
was marked by a series of significant 
organizational and operational changes at 
the Immigration and Refugee Board. 
These changes were the result of amend- 
ments to the Jmmigration Act, passed by 
Parliament in December 1992, and put 
into effect in February 1993. 


At that time, the immigration adjudication 
function was transferred from the former 
Department of Employment and Immigra- 
tion to the Board. Adjudication now forms 
the Board’s third division. It is responsible 
for conducting immigration inquiries and 
detention reviews for people believed to 
be inadmissible to, or removable from, 
Canada. 


The legislation also included a change to 
the operation of the Board’s Immigration 
Appeal Division (Appeal Division). The 
Chairperson now has the authority to 
designate one Member, instead of three, to 
hear and determine specific cases. This 
amendment enhances the operational 
flexibility of the Board, helping it to more 
effectively employ its human resources. 


Possibly the most talked about change 
introduced by the legislation was the 
elimination of the initial hearing stage of 
the refugee determination process. This 
change generated the referral of thousands 
of transitional claims for a full hearing 
before the Board’s Convention Refugee 
Determination Division (Refugee Divi- 
sion). Between February and June of 
1993, those cases numbered almost 
17,000. 


This change, however, has had the desired 
effect. The Board can now focus its 
resources at the full hearing stage of the 
process. That fact, coupled with the 
expedited processing of likely successful 
cases, improves the Refugee Division’s 
ability to effectively manage the large 
number of claims it must determine on an 
annual basis. In turn, this acceleration of 
the process provides for greater fairness to 
claimants whose lives are suspended in a 
state of uncertainty until a decision, either 
positive or negative, is rendered. 


Fairness also requires consistency in 
decision making. The Board’s three 
Divisions comprise more than 200 Mem- 
bers and over 40 Adjudicators across the 
country. They serve as independent 
decision makers who process more than 
45,000 refugee claims, appeals, inquiries 
and detention reviews a year. 


To help ensure that similar cases are 
decided in a similar way, the amended 
Immigration Act gives the Chairperson the 
authority to issue guidelines. While 
guidelines are not binding on Members or 
Adjudicators, they serve as an important 
guide in examining often difficult issues. 


In March of 1993, I issued the Guidelines 
on Women Refugee Claimants Fearing 
Gender-Related Persecution, the IRB’s 
first set of guidelines, to Refugee Division 
Members. The Guidelines provide helpful 
guidance to Members as they consider 
refugee claims made by women and 
examine the link between gender, the 
feared persecution and the grounds for 
refugee status as defined by the United 
Nations Convention. In presenting a claim 
to refugee status, it is not enough for a 
woman to say that she objects to a certain 
law or policy in her country of origin. It 
must be shown that the law or its applica- 
tion is persecutory or that the associated 
punishment is severe enough to violate 
fundamental human rights. 


The issue of gender-related persecution 
has received international attention. For 
example, at the World Conference on 
Human Rights in Vienna in July, there was 
a broad convergence of concern regarding 
human rights violations against women. 
And in October, in Geneva, the Executive 
Committee of the United Nations’ High 
Commission for Refugees (UNHCR) 
adopted a number of Canadian proposals 
in its Conclusions on Refugee Protection 
and Sexual Violence. These proposals 
were influenced by the IRB’s new Guide- 
lines on gender-related persecution. The 
New York Times, in reviewing Canada’s 
approach to confronting gender-related 
persecution, commented, “. . . in this area 
of refugee protection, the United States 
might well look to Canada, which offers a 
reasonable model.” 


Last fall, in keeping with the Board’s goal 
of continuous improvement, I commis- 
sioned Professor James Hathaway of 
Osgoode Hall Law School to conduct an 
independent review of some Refugee 
Division procedures and practices. The 
report, entitled Rebuilding Trust: Report 
of the Review of Fundamental Justice in 
Information Gathering and Dissemination 
at the Immigration and Refugee Board, 
was presented to me at the end of the year. 
I am committed to consulting widely with 
interested parties, both inside and outside 
the IRB, in shaping a response to Professor 
Hathaway's recommendations. 


The Global Context 


Last year, the international community 
continued its efforts to address the issue of 
migration. The United Nations 1993 
Population Fund Report catalogued the 
movement of 100 million people. Of this 
number, the UNHCR estimated that 19.8 
million were refugees. 


While the United Nations pursues a broad 
range of economic, social and political 
responses to the problems of refugee 
flight, it believes the best solution is as 
simple as it is complex: the problem of 
refugee flight must be resolved in the 
country of origin. 


During her visit to Canada in May, the 
United Nations High Commissioner for 
Refugees, Sadako Ogata, emphasized the 
magnitude of the problem posed by mass 
movements of people. 


Recognizing the limitations of receiving 
countries to absorb all those who have 
been displaced, Mrs. Ogata proposed a 
two-track, complementary strategy. 
Receiving countries, she said, must 
continue to preserve and enhance their 
refugee protection systems. At the same 
time, refugee source countries must have 
assistance in preventing and resolving 
situations that cause flight. 


Mrs. Ogata also acknowledged that some 
international movements of people are by 
those in search of a better life. This 
massive movement of people places 
pressures on refugee determination sys- 
tems as some migrants look for new 
avenues into host countries. One possible 
consequence of this situation is the ero- 
sion of public confidence in the integrity 
of determination systems. I find this 
deeply troubling. 


The international challenge of refugee 
protection is enormous. Progress 1s often 
slow. It is not unusual for advances in one 
area to be met by setbacks in another. 
Along with other members of the interna- 
tional community, we have an obligation 
to offer protection to those who flee 
persecution and to seek solutions to the 
causes of refugee flight. During Mrs. 
Ogata’s visit to IRB Headquarters in 
Ottawa, I had the opportunity to reiterate 
the Board’s commitment to provide 
protection to those in need. 


As always, success in achieving this goal 
rests on our collective ability to blend 
national self-interest with the common 
interest of humankind. 


Priorities for the Future 


The effectiveness of Canada’s refugee 
determination system is linked to its 
ability to respond to a changing national 
and international environment. This 
requires the IRB to constantly look to the 
future. 


Within the Board, we will continue to 
examine new approaches and procedures 
that enable us to better coordinate the 
operations of the largest independent 
tribunal in Canada, and to enhance the 
quality of the decision making of our 
Members and Adjudicators. Their chal- 
lenge is to rule on immigration and 
refugee cases with impartiality and sensi- 
tivity to the often difficult circumstances 
of the individuals involved. 


The training of decision makers 1s crucial 
to an organization whose integrity is 
founded largely on the public’s confidence 
in the quality of the decisions made. The 
Board will continue to allocate new 
resources to this essential component of 
its operations. 


Because the IRB takes the issue of Mem- 
ber training very seriously, an Assistant 
Deputy Chairperson (ADC) was appointed 
with the sole responsibility of directing 
the training program for Members of the 
Refugee Division. The mandate of the 
ADC responsible for training is to build 
on the already extensive training program 
assembled by the Board. It is a program in 
which new Members, regardless of their 
previous backgrounds, are expected to 
participate. 


Equally important to the quality of deci- 
sions made by Members of the Refugee 
Division is their access to accurate and 
reliable information on the conditions 
within countries from which claimants 
come. 


In the past five years, the IRB has assem- 
bled one of the world's most extensive 
catalogues of information on the social, 
political and human rights conditions in 
all source countries. The information 
collected by the Documentation, Informa- 
tion and Research Branch (DIRB) is 
constantly shared with foreign and domes- 
tic refugee organizations. In fact, the 
UNHCR and the United States have paid 
tribute to Canada by choosing to model 
their refugee documentation and informa- 
tion systems after the program pioneered 
by the IRB. 


Safeguarding the quality of the service 
provided by the DIRB, and of the compu- 
terized databases on which Members rely, 
remains a priority for the Board in the 
year ahead. 


To successfully respond to a changing 
environment, it is essential for the Board 
to seek the advice and counsel of 
stakeholder groups within Canada and 
abroad. This does not mean that we will 
always see eye-to-eye on every issue. Free 
and open dialogue can, however, pave the 
way to effective and innovative responses 
to difficult issues. 


I am confident that we will continue to 
enjoy the cooperation and willing assist- 
ance of everyone with an interest in 
immigration and refugee matters. 


I would like to pay tribute to the contribu- 
tion and dedication of the employees and 
Members of the Immigration and Refugee 
Board. Our mandate encompasses a great 
humanitarian challenge. The Board’s work 
is anchored in and assessed through the 
prism of those fundamental Canadian 
values of fairness and compassion. Our 
organization is never far from the public 
eye and is often subjected to the most 
intense public scrutiny. 


The fact that we have been able to build, 
in Canada, a refugee determination system 
that is highly-regarded internationally, is a 
testament to the women and men who 
serve on the Board and to those who work 
with us. 


Indeed, a 1993 report prepared by the 
Trilateral Commission, a respected inter- 
national think-tank of policy analysts, 
described the performance of our coun- 
try’s refugee determination system as 

“. .. both ambitious and the most success- 
ful in the world.” 


“Canada,” it said, “has achieved what no 
other nation has been able to in the politi- 
cal asylum arena; it has a system that is 
timely and fair. These are the twin charac- 
teristics that are required if nations are to 
both uphold international refugee stand- 
ards and discourage unfounded claims.” 


I believe that our continuous search for 
improvement is key to sustaining the 
confidence of the public and to ensuring 
the trust of those whose lives may depend 
on our decisions. 


The coming year will no doubt hold new 
challenges and opportunities for the 
Immigration and Refugee Board. We are 
determined to work with all interested 
Canadians and to build on the progress we 
have made. 


In the final analysis, we must always keep 
in view the human dimension of our task. 
Inevitably, the heart of the process is the 
story of a single individual - woman, man 
or child - and her or his quest for help. 
Our efforts to respond to the global 
dimension of the issue of migration are 
weakened if we fail to provide justice to 
the single individual who comes before 
us. Indeed, the way in which Canada 
responds to individuals in desperate 
circumstances tells us much about who we 
are as a community and what we can 
aspire to be as a nation. 


THE IMMIGRATION 
AND REFUGEE 
BOARD: 
BACKGROUND 


The Immigration and Refugee Board 
(IRB) is an independent statutory tribunal 
created by Parliament under Part IV of the 
Immigration Act. The Chairperson of the 
Board reports to Parliament through the 
Minister of Citizenship and Immigration. 


The IRB carries out three major functions: 
immigration inquiries and detention 
reviews; immigration appeals; and, 
refugee determination. It is committed to 
providing both fair and efficient proceed- 
ings to all persons appearing before it. 


Decision making is carried out by three 
divisions whose functions are quite 
distinct: the Adjudication Division, the 
Immigration Appeal Division, and the 
Convention Refugee Determination 
Division. 


The Adjudication Division conducts 
immigration inquiries and detention 
reviews for people believed to be inadmis- 
sible to, or removable from, Canada. 


The Appeal Division hears appeals of 
refusals of sponsored applications for 
permanent residence and appeals against 
deportation orders issued against perma- 
nent residents. The Division also hears 
appeals made by persons in possession of 
valid visas seeking admission to Canada 
who have been detained, reported or 
ordered removed at ports of entry. 


The Refugee Division deals exclusively 
with claims to Convention refugee status. 
It is responsible for determining refugee 
claims fairly and expeditiously, so that 
Canada can offer protection to Convention 
refugees, while discouraging those who 
make refugee claims for reasons other 
than a need for protection. 


Claims to Convention refugee status made 
by persons in Canada are determined in 
accordance with the Immigration Act, the 
Canadian Charter of Rights and 
Freedoms, the 1951 Geneva Convention 
on the Status of Refugees and the 1967 
Protocol to the Convention. 


CONVENTION 
REFUGEE 
DETERMINATION 
DIVISION 


The Convention Refugee Determination 
Division (CRDD) is committed to ensur- 
ing that all persons in Canada claiming to 
be refugees receive a fair and expeditious 
hearing. 


A Senior Immigration Officer of Citizen- 
ship and Immigration Canada (CIC) 
determines whether the claimant is eligi- 
ble to claim Convention refugee status. If 
eligible, claimants are referred to the 
Refugee Division of the IRB for determi- 
nation. Claims are usually heard by a two- 
Member panel. 


In some cases, a positive decision can be 
granted without a hearing. Referred to as 
the expedited process, it initially applied 
to claims from those countries from which 
a high number of claimants were being 
accepted. Last year, the process was 
extended to claims likely to result in 
positive decisions from all countries. Such 
claims are dealt with in an informal 
manner by a single Member after the facts 
of the case have been agreed to by the 
claimant, the claimant’s counsel and one 
of the Board’s Refugee Hearing Officers. 


Issues Affecting the Division 


The Refugee Division’s workload is 
heavily influenced by global factors. 
Events or situations in various parts of the 
world may cause large numbers of people 
to leave their countries of origin, and the 
actions and policies of other countries that 
traditionally receive refugee claimants 
may determine how many claimants 
choose Canada as their destination. 


The Refugee Division received 35,584 
claims in 1993 - an increase of 4,600, or 
15 per cent, over 1992. The increase was 
due to amendments to the Immigration Act 
that eliminated the initial hearing stage of 
the refugee determination process. As a 
result, approximately 17,000 transitional 
claims, which had been pending at the 
initial hearing stage, were transferred 
from Citizenship and Immigration Canada 
to the Refugee Division during the first 
half of the year. 


Claims received, referred and heard to completion - 1993 
10000 ea 
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~« Completed* | 2065 | 2256 12711 | 2587 | 2885 | 3197 | 2715 | 2681 | 2604 | 2400 | 2710 | 2095 
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*Including withdrawals /abandonments 
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Claims completed (Monthly Average) - 1993 


Quarter 1 | 


Quarter 2 


Quarter 3 Quarter 4 


Withdrawn/abandoned 


Heard to completion 


Of the 25,549 claims concluded in 1993, 
14,101 (55 per cent) claimants were 


.. granted Convention refugee status while 


11,448 (45 per cent) were denied. A 
further 5,004 claims were withdrawn or 
abandoned. The rate of withdrawal and 
abandonment was higher than in previous 
years, partly because of the processing of 
transitional claims. Processing time from 
referral to final decision averaged seven 


and a half months. At the end of 1993, 
almost 20,000 claims were awaiting a 
hearing or final decision. 


Sri Lanka, the republics of the former 
USSR and Somalia remain the top source 
countries for refugee claims in 1993. 
Claims from Pakistan, China, Lebanon 
and El Salvador were down considerably, 
while those from Israel, India and Bangla- 
desh rose significantly. 


Major Source Countries - 1993 
by region 
Ottawa/Atlantic Quebec Ontario B.C./Prairies National 
: I 
USSIe* 659 USSIR* 877 Sri Lanka 4406 India 505 Sri Lanka Soe 
Somalia 482 Bangladesh 775 Somalia 2603 Iran 309 USSIR* 3777 
Israel 87 Israel Zs USSIe* 1985 USSIe* 256 Somalia 3324 
Cuba 86 Pokistan 681 Israel 965 El Salvador 205 Israel 1894 
lran Us Sri Lanka 649 lran 919 China 193 India 1803 
Poland 64 Romania 641 India 807 Guatemala 182 lran 1626 
Lebanon 5] Haiti 53] Yugoslavia** 732 Pakistan 177 Pakistan 1158 
Yugoslavia ** 53 Peru 494 China 629 Yugoslavia** 123 Yugoslavia** 1001 
Romania 43 India 483 Lebanon 358 Israel 119 Bangladesh 953 
Zaire 40 Lebanon 382 Sudan 339 Somalia 86 China 886 
E Former USSR, including Armenia, Azerbaijan, Belarus, Estonia, Georgia, Kazakhstan, Kyrgyzstan, Latvia, Lithuania, Moldova, Russia, Tajikistan, 

Turkmenistan, Ukraine, Uzbekistan. 

* Former Yugoslavia, including Bosnia-Herzgovinia, Croatia, Macedonia and Slovenia. 


THE CONVENTION REFUGEE DETERMINATION DIVISION 
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At any time during the process, a person can apply to the Minister for an exemption from a regulation 


or for admission to Canada due to the existence of compassionate or humanitarian considerations. 


THE ADJUDICATION 
DIVISION 


The Adjudication Division became part of 
the Immigration and Refugee Board on 
February 1, 1993, with the coming into 
force of amendments to the J/mmigration 
Act. 


The legislated mandate of the Division is 
to conduct immigration inquiries and 
detention reviews in accordance with the 
Immigration Act and Regulations, the 
Adjudication Rules and the principles of 
natural justice. 


All immigration inquiries and detention 
reviews are adversarial in nature. The 
Adjudicator is an independent decision 
maker who presides at the proceedings as 
a one-member tribunal. The Minister of 
Citizenship and Immigration is repre- 
sented by a Case Presenting Officer and 
the person subject to the inquiry or deten- 
tion review has the right to be represented 
by counsel. 


Inquiries are held, at the request of CIC 
officials, to determine whether persons are 
to be admitted to, or removed from, 
Canada. Persons who are subject to an 
inquiry may be seeking admission to 
Canada at a port of entry, or may be in 
Canada and alleged to be in contravention 
of the Immigration Act. 


Detention reviews are held for persons 
who have been detained by CIC because 
they are considered unlikely to appear for 
an examination, inquiry or removal, or are 
considered a danger to the public. Deten- 
tion reviews are required for all persons 
detained for more than 48 hours. 


A decision made by an Adjudicator is 
considered quasi-judicial, and, therefore, 
can only be altered or overturned by a 
court of competent jurisdiction, such as 
the Immigration Appeal Division of the 
IRB or the Federal Court of Canada. 


When it was transferred, the Adjudication 
Division had 1,427 inquiries in progress. 
During the eleven-month period from 
February to December 1993, there were 
10,509 inquiries and 6,400 detention 
reviews concluded for a total of 16,909 
decisions. Fewer inquiries, but many more 
detention reviews have been concluded 
than forecast. At the end of December 
1993, there were 365 inquiries in 
progress. 


Improvements in operational efficiency 
and implementation of innovative me- 
thods will allow the Adjudication Division 
to keep abreast of the growing workload 
without an increase in resources. For 
example, two regions have held inquiries 
through video conference to reduce travel 
time and operational costs for both the 
Board and other parties involved in the 
inquiry. This approach will be extended to 
other areas. Since legislation now allows 
inquiries to be held in the absence of the 
person concerned, plans are being devel- 
oped to conduct some inquiries through a 
paper process. 


THE ADJUDICATION DIVISION - PROCESS 
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IMMIGRATION 
APPEAL DIVISION 


The Immigration Appeal Division (IAD) 
is a court of record with a mandate to 
hear: 


* appeals by Canadian citizens or perma- 
nent resident sponsors against the refusal 
by CIC officials of an application for 
permanent residence made by a close 
family member (about 69 per cent of 
appeals); 


* appeals from removal orders issued by 
the Board’s Adjudicators or CIC officials 
(these account for about 30 per cent of 
immigration appeals) against permanent 
residents who have been convicted of a 
serious crime in Canada, who have made 
material misrepresentation on their appli- 
cation for permanent residence, or who 
have not complied with the terms and 
conditions of their landing; and 


¢ appeals by the Minister of Citizenship 
and Immigration against decisions either 
to grant admission to, or not to order the 
removal of, persons who were the subject 
of an immigration inquiry (accounting for 
about one per cent of appeals). 


Issues Affecting the Division 


Appeals made to the IAD result directly 
from decisions to refuse applications for 
landing of family members of Canadian 
citizens or permanent residents, and from 
removal orders made by Adjudicators or 
CIC officials. Those who appeal to the 
Division represent a small percentage of 
the total number of removal orders issued 
or of refused applications for admission. 
Increases in landings and removal activity 
in recent years may explain the increase in 
the caseload of the Division. As a result of 
changes to the Immigration Act, appeals 
can now be heard by a single Member, 
rather than by a three-Member panel. 


The Appeal Division began 1993 with a 
pending caseload of 1,768 appeals and 
related matters from 1992. During the 
year, it received 2,077 new cases of which 
638 were appeals from removals, 1,432 
were appeals from sponsors, and seven 
were appeals from the Minister. Of these 
cases, 313 were withdrawn during the 
year, most in the family-class sponsor 
category. 


During 1993, 1,357 cases were finalized. 
A total of 2,494 appeals and related 
actions were pending at year-end. 


THE IMMIGRATION APPEAL DIVISION 
PROCESS 
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ORGANIZATION OF 
THE BOARD 


The Chairperson is the IRB’s chief execu- 
tive officer. The Board’s three Divisions 
are integrated administratively to make 
the most efficient use of facilities and 
services available. 


One Member from the Appeal Division 
and one from the Refugee Division can be 
designated as Deputy Chairpersons. 
Assistant Deputy Chairpersons head the 
Refugee and Appeal Divisions of the 
Board in its regional offices. 


Under the Immigration Act, the Appeal 
Division may consist of not more than 
thirty permanent full-time Members; there 
is no limit on the number of Members for 
the Refugee Division. Members are 
appointed by Governor-in-Council for 
terms of up to seven years. 


The Adjudication Division is headed by a 
Director General with a Director responsi- 
ble for each of the three regions. Adjudi- 
cators are appointed pursuant to the Public 
Service Employment Act to carry out the 
duties required under the Immigration Act. 


Management and administrative support 
staff at the national, regional and district 
levels provide program resourcing, 
coordination and monitoring, as well as 
staff training. This support to the Board is 
provided under the direction of the Execu- 
tive Director. The main employee groups, 
and their separate responsibilities, are as 
follows: 


¢ The Director General of Operations, 
Policy and Planning provides overall 
supervision of program support to the 
Board. Regional Directors and District 
Managers provide program support to 
Members and Adjudicators. 


¢ The General Counsel, Legal Services, 
provides advice and/or opinions on 
matters of procedure, substantive issues of 
law or interpretation of legislative provi- 
sions, and compiles and maintains an 
index of the Board’s jurisprudence. 


¢ The Director General, Documentation, 
Information and Research, provides 
information on human rights and refugee 
issues to assist decision makers, and also 
administers the Access to Information and 
Privacy Acts. 


¢ The Director, Information Systems, 
provides informatics support. 


¢ The Director General, Finance and 
Administration, provides financial, man- 
agement and administrative support. 


¢ The Director, Personnel, is responsible 
for human resource services. 


¢ The Director, Communications, is 
responsible for coordinating communica- 
tions. 


The Immigration and Refugee Board has 
its head office in the National Capital 
Region. Regional offices are located in 
Montreal, Toronto and Vancouver. District 
offices are located in Calgary and Ottawa. 
IRB offices in Halifax and St. John’s 
report to the Ottawa district office. Cases 
are processed in other municipalities 
throughout Canada. 


IRB RESOURCE 1992/93 Fiscal Year 
SUMMARY 


Main Estimates 


TOTAL 


Reference Level 


$ 90,280,000 


$ 90,280,000 


1993-94 Fiscal Year 


Reference Level 


Main Estimates 


$ 90,545,000 


TOTAL 


$ 90,545,000 
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IMMIGRATION AND REFUGEE BOARD 


the Year Ending 
December 31, 1994 


For 


Immigration and La Commission de l’immigration 
Refugee Board et du statut de réfugié 
Chairperson Présidente 

Ottawa, Canada 

K1A OK1 

March 1995 


The Honourable Sergio Marchi, P.C., M.P. 
Minister of Citizenship and Immigration 
House of Commons 

Ottawa, Ontario 

KIA 0A6 


Dear Mr. Marchi: 
It is my pleasure to submit to you, pursuant to section 66 of the 
Immigration Act, the sixth Annual Report of the Immigration and 


Refugee Board, covering the period | January 1994 to 31 December 1994. 


Yours sincerely, 


Nurjehan Mawani 


INTRODUCTION 
BY THE 
CHAIRPERSON 


For years, Canadians have served as front- 
line advisors on international aid missions. 
Generations of Canadians have worn the 
blue beret of the peacekeeper, and Canadi- 
ans have helped to shape cooperative 
strategies in conference halls from Geneva 
to New York. 


Overseas, Canada has “walked the talk” of 
its commitments. At home, we have been 
equally determined to honour our words 
with action. As Prime Minister Jean 
Chrétien said to the House of Commons 
on December 14, 1994: “Canada has 
always been one of the countries that has 
been able, more than any other country, to 
help people who are in a very difficult 
position around the world.” 


The Immigration and Refugee Board, on 
behalf of Canadians, reflects our commit- 
ment to international initiatives and 
institutions that promote a peaceful and 
humanitarian response to global issues of 
conflict, mass migration and human rights 
violations. 


The Board is composed of the Convention 
Refugee Determination Division, the 
Immigration Appeal Division and the 
Adjudication Division. While the man- 
dates of each are distinct in their purposes, 
they are inherently linked. Throughout 
1994, a period characterized by continued 
change and evolution, the Board’s goals 
and challenges have remained constant: 

to identify those in need of Canada’s 
protection, and to adjudicate fairly and 
efficiently all immigration appeals, 
inquiries and detention reviews. 


In responding to these challenges, our 
primary objective has always been to 
ensure that each person who appears 
before us has access to a decision-making 
process that is fair, balanced and timely. 
Only processes that encompass these 
attributes have the capacity to earn the 
trust of those who appear before the 


Board. Only processes that exhibit these 
qualities will merit the support of the 
Canadian public. 


In the fields of refugee determination, 
immigration adjudication and appeals, 
achieving fairness is a task made all the 
more demanding by the emotionally 
charged nature of the issues involved. 
Indeed, refugee status determination has 
been described as one of the most difficult 
forms of adjudication. 


To meet these inherent challenges, the 
Board must continually assess its perform- 
ance and examine ways to improve. As an 
organization, the Immigration and Refu- 
gee Board has willingly accepted that 
challenge. Ongoing and critical self- 
examination of internal policies, practices 
and procedures has led to important 
improvements in the Board’s ability to 
fulfill the mandate entrusted to it by 
Parliament. Indeed, 1994 was exceptional 
in this regard, with externally and inter- 
nally driven change and evaluation affect- 
ing all three Divisions of the Board. 


Our Code of Conduct for Members is the 
first of its kind for a federal agency. We 
have obtained from Parliament the legis- 
lated authority to issue guidelines to 
enhance the consistency of our decisions. 
Both initiatives illustrate our resolve to 
strengthen the Board’s role in addressing 
important issues that confront all adminis- 
trative tribunals. 


During this past year, the Board has 
consulted widely on the recommendations 
contained in an independent review of the 
refugee status determination process, 
conducted by Professor James Hathaway 
of Osgoode Hall Law School. I am 
confident that the review and consulta- 
tions that have been undertaken as a result 
of Professor Hathaway’s study will lead to 
further improvements to our Refugee 
Division. 


The Board’s commitment to continuous 
improvement, and to refining and fine- 
tuning its processes, is in keeping with its 
reputation as an international leader. 


In 1995, Parliament will consider a second 
set of legislated amendments to the 
provisions of the Immigration Act under 
which the Board is established. The 
implementation of Bill C-86 in 1993 
streamlined the refugee determination 
process. Bill C-44, when it is approved by 
Parliament, will bring about change to all 
three Divisions of the Board. The Board 
will move rapidly to accommodate those 
changes. 


Improvements at the Board are not all 
legislated, however. In recent years, our 
highly professional and dedicated employ- 
ees have concentrated on developing 
practices and procedures that enhance 
Board operations, and implementing those 
“best practices” as standard policy in 
many areas of the organization. For 
example, the Adjudication Division’s use 
of video conferencing to conduct inquiries 
has opened the door to the use of video 
technology in both the Appeal and Refu- 
gee Divisions. 


Continuing Evolution 


The past year has presented the Board 
with a number of additional challenges. 


Among the most important have been the 
personnel changes made to the Board. 

Those changes have involved the appoint- 
ment and training of many new Members. 


In addition to several reappointments, 
1994 brought to the Board an infusion of 
new Members, most of whom are with our 
Convention Refugee Determination 
Division, the Board’s largest division. 


The scale of this change put to the test the 
effectiveness of our training programs for 
Members. It also reinforced the impor- 
tance of the Board’s decision, more than a 
year ago, to make training a priority of 
senior management. By assigning an 
Assistant Deputy Chairperson exclusive 
responsibility for training Members, we 
have provided focused internal leadership 
and support to a key organizational need. 
Critical to that support structure are the 
experienced and dedicated employees who 
form the foundation of the Board’s opera- 
tions. Their expertise in refugee and 
immigration issues is essential to the 
Board’s ability to fulfill its mandate. 


Clearly, a specialized tribunal like ours 
needs a continuity of expertise built up 
through the efforts and experiences of its 
Members. At the same time, there is also 
a need for an infusion of new Members to 
ensure that the organization remains 
dynamic. Many of our new Members 
bring an exceptional understanding of 
refugee and immigration issues to the 
Board. That background greatly enhances 
their ability to participate in and to profit 
from our specialized training programs. 
The training and support provided to our 
Members are absolutely crucial to the 
functioning of the Board. Training an- 
chors quality decision making. Quality 
decision making engenders public confi- 
dence in the integrity of the Board. 


While the greatest number of personnel 
changes occurred in the membership of 
the Refugee Division, major changes also 
affected the Immigration Appeal Division. 


The Board welcomed a new Deputy 
Chairperson to the Appeal Division last 
year. I had the great fortune of holding 
this position during the formative years of 
the Division, and I am pleased that our 
new Deputy Chairperson, Nancy 
Goodman, will have the opportunity to 
help shape the Division during the next 
stage of refinement. 


Other events included the departure of the 
Board’s Executive Director and the 
resignation of the Deputy Chairperson of 
the Refugee Division. 


It is a tribute to the commitment and 
dedication of the women and men who 
serve on the Board that throughout this 
period of sometimes difficult adjustment, 
we were able to sustain the overall effec- 
tiveness of the organization. 


While the learning curve associated with 
the training of new Members did have an 
impact on the workload of more experi- 
enced Members and employees, collec- 
tively, the three Divisions of the Board 
still processed almost 50,000 refugee 
claims, appeals, inquiries and detention 


reviews in 1994, as compared to 45,000 in 


1093: 


Our statistics indicate a decline occurred 
in the number of refugee claims referred 


by Citizenship and Immigration Canada to 


the Refugee Division in 1994. However, 
that reduction was counterbalanced by a 
corresponding and general increase in the 
cases concluded by both the Appeal and 
Adjudication Divisions. 


Public Scrutiny 


Our heightened internal activity comes at 
a time of intensified media and public 
scrutiny of immigration and refugee 
issues. Several high profile incidents 
associated with persons who have ap- 
peared before the Board coincided to 
spark intense media and public attention 
to the Board. 


While the Board is no stranger to contro- 
versy, it is clear that immigration and 
refugee issues will remain topics of 
heightened public interest for some time 
to come. That interest now extends to all 
Divisions of the Board and to all areas of 
Board activity. 


It is in this environment of increased 
public interest that the Board has an 
opportunity to communicate the impor- 
tance of the Board’s institutional inde- 
pendence, and the independence of its 
decision makers. 


Six years ago, Parliamentarians deliber- 
ately placed this decision-making tribunal 
at arm’s length from the Government. 
Their purpose was to create a professional 
organization that was not directed by 
political philosophy or by transient ideo- 
logical agendas. One of their goals was to 
ensure that Canada fulfills the interna- 
tional obligations it has accepted as a 
signatory to the /95/ Geneva Convention 
Relating to the Status of Refugees, and to 
the 1967 Protocol. 


International Context 


As a small nation, a middle-power, 
Canada has sought to influence the global 
response to refugee status determination 
through its words and actions. The Board 
has contributed to that commendable 
record and will continue to do so. Prime 
Minister Chrétien, in the House of Com- 
mons on December 14, 1994, said it best: 
‘“‘We want to maintain a policy that per- 
mits the people of the world, when they 
are in a very difficult situation, to know 
that there are some people who have 
concerns for human beings and that is the 
Canadian government.” 


Throughout 1994, the Board’s Refugee 
Division continued its work of honouring 
that mandate. As an organization recog- 
nized internationally for its leadership on 
refugee issues, the Board continued to 
voice a Canadian view on refugee protec- 
tion concerns at international meetings. 


In March, the Board signed a Memoran- 
dum of Understanding (MOU) with the 
United Nations High Commissioner for 
Refugees (UNHCR) on training and the 
sharing of expertise. This marked the first 
time the UNHCR has signed such an 
agreement. The objective of the program 
is to share the combined expertise of our 
two organizations with those states 
seeking to develop their refugee determi- 
nation systems. 


The MOU stands as an important 
acknowledgment of Canada’s leadership 
role in refugee status determination. It is 
an achievement in which all Canadians 
can take pride. Our accomplishments as a 
nation are recognized. That fact was 
recently reinforced by the assistance we 
were asked to provide the Central 
American country of Belize as they 
examined the Canadian “model” for 
refugee determination. 


In addition, the Board continues to share 
its expertise with both the UNHCR and 
the United States as it expands its libraries 
on human rights conditions in refugee 
source countries. 


The global challenge posed by increased 
mass migration goes on unabated. 
Regional conflicts and political and social 
confrontations continue to force people to 
flee their homes and communities every 
day. Far from shrinking, the challenges 
are growing. 


In Canada, we have chosen to respond to 
those challenges rather than retreat from 
them. Two years ago, the Board intro- 
duced a set of Guidelines to assist Refu- 
gee Division Members in examining 
claims from women refugee claimants 
fearing gender-related persecution. Those 
Guidelines were broadly welcomed both 
in Canada and internationally. The test 
they apply is demanding. While those 
who have benefitted may seem small in 
number, the Guidelines nonetheless mark 
an important advance in extending protec- 
tion to those who live in genuine fear of 
persecution. 


The Guidelines were the result of consul- 
tation with experts and concerned groups 
throughout Canada and abroad. It is my 
hope that the Board will soon be able to 
take another step along this same route. 
We are currently working on a second set 
of guidelines. These will deal with the 
special plight of children and their claims 
to refugee status. 


Conclusion 


1994 was a year of adjustment and chal- 
lenge for the Board. 


In the weeks and months ahead the Board 
will respond to a series of initiatives that 
will have an important impact on the role 
we play. 


The announcement of new improvements 
refining the Board’s processes; the effect 
of Program and Agency Reviews and the 
federal Budget on Board priorities; the 
effect of Bill C-44 on the Board’s respon- 
sibilities — all of these initiatives, and the 
challenges they present, will have a 
collective impact on the Board’s ability to 
deliver fair, balanced and timely deci- 
sions. 
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As we move into 1995, I would like to 
pay a special tribute to the women and 
men who serve as Members, Adjudicators 
and employees of the Immigration and 
Refugee Board. Their commitment to the 
Board’s mandate is the fuel that drives this 
organization through even its most diffi- 
cult moments. It is their dedication that 
has earned the Board its reputation for 
international leadership. 


But progress and advancement have not 
been achieved in isolation. They have 
involved the contributions of hundreds of 
individual Canadians and organizations. 
There may not always be agreement on 
the solutions, but all Canadians share the 
same determination to deal effectively 
with the problems. 


The Board is committed to continuous 
improvement in its approach to decision 
making. I believe that is the best means 
of ensuring public confidence in the work 
we undertake on behalf of all Canadians. 


Nurjehan Mawani 


THE IMMIGRATION 
AND REFUGEE 
BOARD: 
BACKGROUND 


The Immigration and Refugee Board is an 
independent statutory tribunal created by 
Parliament under Part IV of the Jmmigra- 
tion Act. The Chairperson of the Board 
reports to Parliament through the Minister 
of Citizenship and Immigration. 


The Board carries out three major func- 
tions: immigration inquiries and detention 
reviews; immigration appeals; and refugee 
determination. It is committed to provid- 
ing both fair and efficient proceedings to 
all persons appearing before it. 


Decision making is carried out by three 
divisions whose functions are quite 
distinct: the Adjudication Division, the 
Immigration Appeal Division (Appeal 
Division), and the Convention Refugee 
Determination Division (Refugee Divi- 
sion). 


The Adjudication Division conducts 
immigration inquiries and detention 
reviews for people believed to be inadmis- 
sible to, or removable from, Canada. 


The Appeal Division hears appeals of 
refusals of sponsored applications for 
permanent residence and appeals against 
deportation orders issued against perma- 
nent residents. The Division also hears 
appeals made by persons in possession of 
valid visas seeking admission to Canada 
who have been detained, reported or 
ordered removed at ports of entry. 


The Refugee Division deals exclusively 
with claims to Convention refugee status. 
It is responsible for determining refugee 
claims fairly and expeditiously, so that 
Canada can offer protection to Convention 
refugees, while discouraging those who 
make refugee claims for reasons other 
than a need for protection. 


Claims to Convention refugee status made 
by persons in Canada are determined in 
accordance with the Immigration Act, the 
Canadian Charter of Rights and 
Freedoms, the 1951 Geneva Convention 
on the Status of Refugees and the 1967 
Protocol to the Convention. 


CONVENTION 
REFUGEE 
DETERMINATION 
DIVISION 


The Convention Refugee Determination 
Division (Refugee Division) is committed 
to ensuring that all persons in Canada 
claiming to be refugees receive a fair and 
expeditious hearing. 


A Senior Immigration Officer of Citizen- 
ship and Immigration Canada (CIC) 
determines whether a claimant is eligible 
to claim Convention refugee status. If 
eligible, claimants are referred to the 
Board’s Refugee Division for determina- 
tion. Claims are usually heard by a 
two-Member panel. 


In some cases, under what is referred to as 
the expedited process, a positive decision 
can be granted without a hearing. This 
process initially applied to claims from 
those countries from which a high number 
of claimants were being accepted. It now 
applies to claims from any country that 
are likely to result in positive decisions. 
Such claims are dealt with in an informal 
manner by a single Member after the facts 
of the case have been agreed to by the 
claimant, the claimant’s counsel and one 
of the Board’s Refugee Hearing Officers. 


Issues Affecting the Division 


The Refugee Division’s caseload is 
heavily influenced by global factors. 
Events or situations in various parts of the 
world may cause large numbers of people 
to leave their countries of origin, and the 
actions and policies of other countries that 
traditionally receive refugee claimants 
may determine how many claimants 
choose Canada as their destination. 


The Refugee Division received 22,006 
claims in 1994, a decrease of 13,578, or 
38 per cent, from 1993. This decrease is 
due to the fact that the 35,584 claims 
referred in 1993 included a one-time 
transfer of close to 17,000 transitional 
claims following changes to the Jmmigra- 
tion Act that eliminated the former initial 
hearing stage of the refugee determination 
process. If the transitional claims are not 
included, the number of claims received 
by the Refugee Division in 1994 actually 
represents an increase of approximately 
18 per cent over 1993, 
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and training of many new Members had 
an effect on the Division’s productivity. 
At the end of 1994, almost 17,100 claims 
were awaiting a hearing or final decision. 


THE CONVENTION REFUGEE DETERMINATION DIVISION 
PROCESS 
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At any time during the process, a person can apply to the Minister for an exemption from a regulation 
or for admission to Canada due to the existence of compassionate or humanitarian considerations. 


THE ADJUDICATION 
DIVISION 


The legislated mandate of the Adjudica- 
tion Division is to conduct immigration 
inquiries and detention reviews in accord- 
ance with the Immigration Act and Regu- 
lations, the Adjudication Rules and the 
principles of natural justice. 


All immigration inquiries and detention 
reviews are adversarial in nature. The 
Adjudicator is an independent decision 
maker who presides at the proceedings as 
a one-member tribunal. The Minister of 
Citizenship and Immigration Canada 
(CIC) is represented by a Case Presenting 
Officer and the person subject to the 
inquiry or detention review has the right 
to be represented by counsel. 


Inquiries are held, at the request of CIC 
officials, to determine whether persons are 
to be admitted to, or removed from, 
Canada. Persons who are subject to an 
inquiry may be seeking admission to 
Canada at a port of entry, or may be in 
Canada and alleged to be in contravention 
of the Immigration Act. If the Adjudica- 
tor’s decision is favourable to the person 
concerned, that person will be admitted to 
or allowed to remain in Canada, as the 
case may be. If the decision is unfavour- 
able to the person concerned, that person 
will be required to leave Canada and a 
removal order is made. 


Detention reviews are held for persons 
who have been detained by CIC because 
they are considered unlikely to appear for 
an examination, inquiry or removal, or are 
considered a danger to the public. Deten- 
tion reviews are required for all persons 
detained for more than 48 hours. Any 
person continuing to be in detention will 
have the reasons for the detention re- 
viewed once during the following seven 
days, and at least once during each thirty- 
day period thereafter. 


A decision made by an Adjudicator is 
considered quasi-judicial, and, therefore, 
can only be altered or overturned by a 
court of competent jurisdiction, such as 
the Board’s Immigration Appeal Division 
or the Federal Court of Canada. 


In 1994, the Adjudication Division con- 
cluded 12,213 inquiries and 10,136 
detention reviews, for a total of 22,349 
decisions. Fewer inquiries, but many 
more detention reviews have been con- 
cluded than forecast. This represents a 58 
per cent increase in detention review 
activity over 1993. At the end of Decem- 
ber 1994, there were 385 inquiries in 
progress. 


The Adjudication Division is meeting the 
challenge of the growing caseload in 
several ways. For example, two of the 
three Adjudication Directorates have 
begun to hold inquiries through video 
conference in order to reduce travel time 
and operational costs for both the Board 
and for other parties involved in the 
hearing. This approach will be extended 
in other areas where possible. 


As the legislation provides for inquiries in 
the absence of the person concerned, all 
three Directorates have conducted various 
in absentia processes. 


THE ADJUDICATION DIVISION - PROCESS 
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IMMIGRATION 
APPEAL DIVISION 


The Immigration Appeal Division (Appeal 
Division) is a court of record. Its mandate 
includes hearing: 


¢ appeals by Canadian citizens or perma- 
nent resident sponsors against the refusal 
by CIC officials of an application for 
permanent residence made by a close 
family member (these accounted for about 
60 per cent of appeals filed in 1994); 


¢ appeals from removal orders issued by 
the Board’s Adjudicators (these accounted 
for about 40 per cent of immigration 
appeals filed in 1994) against permanent 
residents who have been convicted of a 
serious crime in Canada, who have made a 
material misrepresentation on their appli- 
cation for permanent residence, or who 
have not complied with the terms and 
conditions of their landing; and 


¢ appeals by the Minister of Citizenship 
and Immigration against decisions either 
to grant admission to, or not to order the 
removal of, persons who were the subject 
of an immigration inquiry (only one 
appeal out of 3,099 appeals filed in 1994). 


Issues Affecting the Division 


Appeals made to the Appeal Division 
result directly from decisions to refuse 
applications for landing of family mem- 
bers of Canadian citizens or permanent 
residents, and from removal orders made 
by Adjudicators or Senior Immigration 
Officers. Those who appeal to the Appeal 
Division represent a small percentage of 
the total number of removal orders issued 
or of refused applications for admission. 


The Appeal Division began 1994 with a 
pending caseload of 2,494 appeals and 
related matters from 1993. During the 
year, 3,099 new appeals were filed with 
the Division, up 49 per cent from the 
number filed in 1993. Of the new appeals 
in 1994, 1,848 were appeals from spon- 
sors, 1,250 were appeals from removals, 
and one was an appeal from the Minister. 


As a result of changes to the /mmigration 
Act that came into effect in 1993, appeals 
can now be heard by a single Member, 
rather than by a three-Member panel. 
This, along with an increased Member 
complement, allowed the Appeal Division 
to render decisions on 1,883 cases in 
1994, up 27 per cent over 1993. A total of 
3,905 appeals and related actions were 
pending at year-end. 


THE IMMIGRATION APPEAL DIVISION 
PROCESS 


Sponsorship 
| Appeal 


| ; _ 
Allowed | Dismissed 
4 


Application will not be 
processed further 


Case must be reviewed by 
immigration officials 


Pee eee 
| 
= 


| 
v 


Judicial Review 
| before the Federal Court - | 


Trial Division 
| Appeal from 
Removal Order | 
| 
Allowed | ,, Dismissed 
- _ : et 
May remain | | Removal 
in Canada from Canada 
Stay 
v 


ie a as | 


Conditions imposed fora | | 
| set period - may remain | | 
in Canada 


v 


Judicial 


ORGANIZATION OF 
THE BOARD 


The Chairperson is the Board’s chief 
executive officer. The Board’s three 
Divisions are administratively integrated 
to make the most efficient use of facilities 
and services available. 


One Member from the Appeal Division 
and one from the Refugee Division can be 
designated as Deputy Chairpersons. 
Assistant Deputy Chairpersons head the 
Refugee Division of the Board in its 
regional offices. 


Under the Immigration Act, the Appeal 
Division may consist of not more than 
thirty permanent full-time Members; there 
is no limit on the number of Members for 
the Refugee Division. Members are 
appointed by Governor in Council for 
terms of up to seven years. 


The Adjudication Division is headed by a 
Director General with a Director responsi- 
ble for each of the three regions. Adjudi- 
cators are appointed pursuant to the Public 
Service Employment Act to carry out the 
duties required under the Immigration Act. 


Management and administrative support 
staff at the national, regional and district 
levels provide program resourcing, coor- 
dination and monitoring, as well as staff 
training. This support to the Board is 
provided under the direction of the Execu- 
tive Director. The main employee groups, 
and their separate responsibilities, are as 
follows: 


¢ The Director General of Operations, 
Policy and Planning, provides overall 
supervision of program support to the 
Board. Regional Directors and District 
Managers provide program support to 
Members and Adjudicators. 


¢ The General Counsel, Legal Services, 
provides advice and opinions on matters 
of procedure, substantive legal issues, the 
interpretation of legislative provisions, has 
direction of litigation involving the Board, 
and is broadly responsible for monitoring 
the Board’s jurisprudence. 


¢ The Director General, Documentation, 
Information and Research, provides 
information on human rights and refugee 
issues to assist decision makers, and 
administers the Access to Information and 
Privacy Acts. 


e The Director, Information Systems, is 
responsible for informatics services. 


¢ The Director General, Finance and 
Administration, provides financial, man- 
agement and administrative support. 


¢ The Director, Personnel, is responsible 
for human resource services. 


¢ The Director, Communications, is 
responsible for coordinating communica- 
tions. 


The Immigration and Refugee Board has 
its head office in the National Capital 
Region. Regional offices are located in 
Montreal, Toronto and Vancouver. Dis- 
trict offices are located in Calgary and 
Ottawa. The Board office in Halifax 
reports to the Ottawa district office. Cases 
are processed in other municipalities 
throughout Canada. 


IRB RESOURCE 1993/94 Fiscal Year 
SUMMARY 


Main Estimates 


TOTAL 


1994/95 Fiscal Year 


Reference Level 


$ 90,545,000 


$ 90,545,000 


Reference Level 


Main Estimates 


$ 82,063,000 


TOTAL 


$ 82,063,000 
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